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CASES 


ARGUED  AND  DECIDED 

AT    NISI    PRIUS, 

IN  KB. 

AT  THE  SITTINGS  AFTER 

MICHAELMAS    TERM, 
4.  Geo.  IV.  1823. 


ADJOURNED  SITTINGS  AFTER  TERM  IN  LONDON. 


SAVORY  t;.   PRICE.  Guildhall. 

Dec,  17,  18S.T. 

Action  on  the  case  for  the  infiingement  of  a  Patent  for  a 

vMirf-Ani-  mode  of 

patent*  making  a  me- 

The  patent,  dated  23d  August,  1815,  had  been  JJ^^^* 
granted  for  a  method  of  making  a  neutral  salt  or  combbadoa 
powder,  possessing  all  the  properties  of  the  medi-  8ub«tanc«!^^ 
cinal  sprinff  at  Seidlitz,  under  the  name  of  "  Seid-  V^  spedfica* 

ktZ  Powder."  scribing  thoM 

The  specification  enrolled  within  the  time  re-  SSrknownT 
quired  by  the  patent,  set  out  three  distinct  re-  names  but 

pointing  out 
paiticuuur  me* 
tkodi  of  producing  them,  held  bad;  those  methods  not  being  essential  to  the  combin- 
atioo,  nor  part  of  the  inrention.  ^<v 

VOL.  I.  B  .  %t 
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1823.       cipes,  (a)  and  described  the  modes  and  proportions 
Satobt      i^  which  the  results  were  to  be  mixed,  in  order  to 
produce  the  "  Seidlitz  Powder." 

It  was  proved  that  the  three  jjfoducts  so  mixed 


(a)  Recipe,  No.  l.«— Take  of  subcarbonate  of  soda  twenty 
pounds,  supertartrate  of  potash  twenty-four  pounds  ^avoirdu- 
pois weight) ;  dissolve  the  subcarbonate  of  soda  in  twenty-five 
gallons  of  boiling  water,  and  add  the  supertartrate  of  potash  ; 
filter  the  solution  through  paper,  and  evaporate  it  in  a  gentle 
heat  until  a  pellicle  appears  on  the  surface,  then  set  it  by  to 
crystallize;  redissolve  the  crystals  thus  formed  in  six  times 
their  weight  of  boiling  water ;  the  solution  must  again  be  fil- 
tered, evaporated,  and  crystallized,  and  afterwards  reduced  to 
a  fine  powder. 

Recipe,  No.  2.— Take  of  subcarbonate  of  soda  one  hundred 
pounds,  carbonate  of  ammonia  twenty-five  pounds  ;  expose  the 
carbonate  of  soda  to  a  heat  sufficiently  strong  to  liquify  it ; 
then  add  the  carbonate  of  ammonia  in  powder,  and  with  a  heat 
of  212°  dry  the  salt,  and  pass  it  through  a  fine  sieve. 

Recipe,  No.  3. —  Take  of  supertartrate  of  potash  one  hun- 
dred pounds,  mix  it  with  thirty  pounds  of  finely  powdered 
chalk,  and  add  it  by  degrees  to  one  hundred  and  sixty  of  boil- 
ing water;  stir  it  for  some  time,  and  when  the  tartrate  of  lime 
has  subsided,  pour  off  the  supernatant  liquor,  and  wash  the  re- 
siduum repeatedly  with  cold  water.  To  the  tartrate  of  lime 
thus  formed  add  thirty  pounds  of  sulphuric  acid,  previously  di- 
luted with  eight  times  its  weight  of  water ;  stir  the  mixture  fire- 
quently  during  twenty-four  hours ;  and  after  having  separated 
the  acid  from  the  sulphate  pf  lime  by  means  of  strong  pressure, 
evaporate  it  in  Wedgewood's  dishes  over  a  sand  heat  till  a  pel- 
licle appears  on  the  surface,  then  set  it  by  to  crystallize ;  these 
crystals  are  to  be  dissolved  in  boiling  water  filtered  through 
white  filtering  paper,  and  again  crystallized.  Each  dose  of  the 
SeidliiM  Powders  consists  of  two  scruples  oi  recipe  No.  S. 
finely  powdered  and  dissolved  in  half  a  pint  of  spring  water,  to 
whidh'are  added  two  drachms  of  recipe  No.  1.  and  two  scru- 
ples of  recipe  No.  2.  (previously  mixed) ;  they  must  be  stirred 
together,  and  taken  during  the  fttate-of  effeirvescence. . ' 
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answered  the  purpose  professed  in  the  patent,  and        1323. 
that  the  combination  was  new  and  useful. 

But>.  uix>n  cross*exanunation  of  the  plaintifi*'s 
vitne^es^  the  following  facts  were  established. 
The  recipe  No.  1.  produced  the  substance  called 
**  Rochelle  Salts.''  Rocli^e  salts  were  known  to 
the  world  before  1815  under  that  name,  and  also 
as  "  Soda  tartarizata." 

Recipe  No.  2.  produced  "  Carbonate  of  Soda," 
which   was  known  before  1815,  and  was  in  the. 
Pharmacopoeia  of  1 809 ;    and  a  more  expensive, 
but  more  perfect,  wAy  of  making  it  was  also  known, 
and  it  might  be  bought  in  shops. 

The  recipe  No.  3.  produced  "  Tartaric  Acid," 
the  method  of  making  which  was  known  at  the 
time  of  the  patent,  and  under  that  or  some  other 
name  it  might  be  bought  in  chemists'  shops,  and 
other  methods  of  making  it  were  known,  all  of 
which  would  be  equally  efficacious  for  the  com- 
bination of  SeidUtz  powders. 

Rochelle  salts,  carbonate  of  soda,  and  tartaric 
acid  mixed  in  the  manner  prescribed,  produced  the 
ScidStz  powder. 

Abbott  Ld.  C.  J.  It  ia  the  duty  of  any  one,  to 
whom  a  patent  is  granted^  to  point  out  in  his  spe- 
cificatioii  the  plainest  and  most  easy  way  of  pro- 
ducjiiig  that  for  which  he  claims  a  monopoly; 
and  to  make  the  public  acquainted  with  Uie 
mode  which  he  himself  adopts.  If  a  person,  on 
reading  the  specification,  would  be  led  tb  suppose 
a  laborious  process  necessary  to  the  production 
c^  any  one  of  the  ingredients;  when,  in  fact,  he 
migiit  go  h>  a  chemist's  shop  and  buy  tlie  same  thing 
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as  a  separate  simple  part  of  the  compound,  the 
public  are  misled.  If  the  results  of  the  recipes,  or 
of  any  one  of  them,  may  be  bought  in  shops,  this 
i^pecification,  tending  to  make  peopdie  *  believe  an 
elaborate  process  essential  «to  the  invention,  cannot 
be  supported.     The  plaintiff mus£be  called 

'    •  Nonsuit,  (a) 

Scarlett^  Gvmeyj  Deacon^  and  Powell  for  the 
plaintiff. 

•  The  Solicitor-General  BXiA  Campbell  for  the  de- 
fendant 


(a)  Vide  BuU.  N.P.  76.  Turner  v.  Winter,  I  T.  R.  602. 
Baulton  and  another  v.  BuU,  2  H.  Bla.  46S.  Haimar  y.I^yne 
and  another,  11  East,  101.  HUL  v.  Thampsony  8  Taunt.  375. 
and  R.  V.  Wheeler,  2  B.  &  A.  345. 


de 


• 


OuoDHAtL,  VAN  WART  V.  WOLLEY  and  others. 

Dee.  17,  1895. 

Where  *  ver-  This  case  had  been  tried  before  Abbott  Ld.  C.  J. 

found  sttbj^t  At  thd  adjourned  sittings  after  Hilary  Term,  1822, 

^  *  ^^  ^u^d  a  verdict  taken  for  the  plaintiff  subject  to  the 

new  trial  had  opinion  of  the  court  on  a  special  otse.     Upon  it'^ 

hdd  ^r^  being  called'  on  for  argument  in  the  court  above,  it 

Srodi^c  ^P^^^d  thafr  a  material  fact  was  not  stated  in  the 

counsel  on  Special  case,  upon  which  the  coiurt  directed  a  new 
^den^ofi^  trial,  in  order  that  all  the  facts  necessary  to  raise 

fcm  there  the  point  of  law  ihi^t  be  found  by  tlie  j  ury. 

Scarlett^  for  the  plaintiff,  offered  in  evidence  the 
special  case,  signed  by  the  junior:  counsel  <rf  eiEicli : 
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side  on  the  former  trial,  as  evidence  of  all  the       1B2S« 
f^icts  there  stated.  Vanw!uit 


The  SoUcitor^GeneraS  objected  to  this,  and  con- 
tended that  it  was  not  admissible  evidence,  but 
that  all  the  facts  should  be  proved  anew. 

The  case  of  Edmunds  v.  Newman  (a)  was  cited 
by  the  plaintifPs  counsel. 

Abbott  Ld.  C.  J.  held  the  evidence  admissible^ 
inasmuch  as  the  special  case  so  signed  must  be 
considered  as  containing  the  admissions  of  the 
parties  to  the  facts  therein  stated. 

The  facts  originally  omitted  in  the  special  case 
having  been  proved,  the  jury  were  directed  to  find 
a  verdict  for  the  plaintifi^  subject  to  a  case  con- 
taining all  the  facts  in  the  original  case,  together 
with  the  additional  facts  then  proved. 

ScarkU  and  Chitty  for  the  plaintiff. 

The  Solicitor-General  and  Abraham  for  the  de- 

(a)  Tliis  case  haidng  beea  sent  down  for  a  second  trial,  came 
'  on  before  Abbott  Ld.  C.  J.  at  the  sittings  after  Hilary  Term, 
c  189S.  Hie  pkuntifTs  counsel  offered  in  evidence  the  special  case, 
.  signed  by  the  counsel  on  each  side,  as  an  admission  by  the  de- 
fendant of  the  ^ts  therein  stated.    To  this  the  defendant's 
counsel  objected.    Abbott  Ld.  C.  J.  thought  the  special  case 
cfidence  of  .ail  the  fiM:ts  therein  stated,  and  it  was  accordingly 
admkted. 
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GoiLDHAix,    HAWES  and  another,  v.  WATSON  and  another. 

Dee.  S^,  1823. 

A  wharfinger,    TrOVER  for  79  Casks  of  talloW. 

r&g°a^r-  The  plaintiffs  had,  on  the  25th  of  September, 
derfromA.to  1823,  bought  of  Moberly  and  Co.,  merchants  in 
weigh,  and  de-  the  tallow  trade,  300  casks  of  tallow  at  40^.  per  cwt. 
hou8e"'^aMtain  ^^  amount  to  be  settied  for  by  the  buyer's  accept- 
taiiows  to  B.,  ance  at  six  iponths*  date,  allowing  fourteen  days' 
doreement'by  discouut.  One  hundred  casks  of  tallow  were  de- 
fcl-'wd  h^nd  levered  on  the  26th,  and  plaintiffs  gave  their  ac- 
deiiver'^them  ceptances  to  the  amount  of  1440/.  In  order  to 
^^^S^^ttMi'  complete  the  contract,  Moberly  and  Co.,  on  the 
acknowledge-   ggth,  bought  of  JRotke^  and  Co.  100  casks  of  tallow 

ment  to  the  ,  ^  *   •»  »  i     •  rrr  •       -rrn  /» 

piaintiflft,  that  cx  Mottlda,  lying  at  Tvatsonrs  Wharf,  at  41s.  per 
biows^on*^  cw/.,  the  amount  to  be  paid  in  money,  allowing 
their  account ;  Q^  per  cetit.  discount,  and  fourteen  days  for  deli- 
R^becomwg"  Very.  At  the  time  of  this  sale  Rcukes  and  Co. 
insoivent,^8et^  g^^^  Moberlj/  and  Co.  an  order  on  the  defendants, 
for  not  deliver-  who  wcrc  wharfingers^  and  then  held  the  tallow  on 
S^^pid^tiffi  account  ol^  Raikes  and  Co.,  in  these  terms :  — 

A.'s  right  to 

stop  m  _  ^^    -^^^ 

transitu;  the  Sept.  26,  1823. 

CjSh^d  "  Transfer,  weigh,  and  deliver  or  rehouse  to 
bond  ide  from  Moberltf  and  Co.  100  casks  of  tallow,  exMatUdaf 
A? sold ?oB.  casks  marked  H.  and  M.  Nos.Jrom  94 to  198  (spe- 
•'"^T'L    cified.y* 

per  cwt,,  and  ^ 

the  tallows 

bwn  weighed.       Moberljf  and  Co.  made  an  indorsement  on  this 
S''^'  A°  order,  directing  defendants  to  "  transfer,  weiffh, 

owner  of  goods  »  o  »  ©   » 

lying  in  wharf,  and  deliver**  the  tallow  to  plaintiffi.     On  the  27th 

who,  upon  sale 
of  them,  gives 

an  order  on  the  wharfinger  to  ^  transfer,  wei^,  and  detiver  or  rehouse"  them  to  his 
vendee,  loses  his  right  to  stop  tn  tranritu  i^ainst  all  who  acquire  a  bondJSde  title  bj  pur- 
chase from  such  vendee. 


Thi3  note  Moberh/  sjxdBell  delivered  to  plaintii 
who  upon  the  receipt  of  it  gave  their  acceptances 
for  the  amount,  which  Moberh/  and  Co.  afterwards 
got  discountedji  and  plaintiff  at  maturity  paid. 

The  defendants  deUvered  twenty-one  casks  of  this 
tallow  to  plaintiffs'  order,  but  Moberly  and  Co. 
becoming  insolvent  on  the  11th  o^  October ^  Baikes 
and  Co.  gave  notice  to  defendants  to  retain  the  re- 
mainder, insisting  on  their  right  to  stop  in  transitu. 

The  tallows  were  not  weighed  until  after  19th 
or  14th  of  October^  but  Moberly  and  BeU  paid 
Bmkes  and  Co.  ISOO/.  on  the  11th  of  October,  the 
original  check,  dated  and  given  10th. Octo^, 
having  been  refused  payment,  on  account  of  some 
alteration  on  the  face  of  it  This  1300/.  was  at 
that  time  supposed  to  be  about  the  price  of  the 
100  casks.  The  full  price  on  weighing  turned  out 
to  be  1500/.,  and  Raikes  and  Co.  stopped  in  tran- 
situ  for  the  balance. 

The  usage  in  the  tallow  trade,  as  proved  at  the 
trialt  is,  to  weigh  at  the  Custom-house  on  landing, 
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Moberhf  and  Co.  delivered  the  order  so  endorsed    ^  2®^ 
to  the  defendants,  who  at  their  request  gave  them 
the  following  note :  — 

<«  WaJtMon'*  Wharf,  Sept.  27th,  1823. . 

<*  Messrs.  T.  and  B.  Heaves^ 
**  We  have  this  day  transferred  to  your  account, 
by  virtue  of  an  order  from  Messrs.  Moberly  and 
Bell^  100  casks  of  tallow,  ex  Matilda^  with  charges 
from  October  10th,  1823.     H.  and  M.  casks. 

<*  For  Watson  and  Metcal^, 

"  Wm.Boxams.^* 
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188S.  to  ascertain  the  duties,'  but  whilst  in  wardiouse 
Uj^^gg  .  tallows  are  sold  and  resdd  in  the  market  usually 
without  weighing  until  the  -ultimate  buyer  takes 
them  out  for  use ;  fourteen  dajrs  are  aUowed  for 
weighing  and  delivery,''during  which  time  it  is  at 
the  choice  of  the  buyer,  but  at  the  seDer's  expence, 
to  weigh ;  on  the  14th  day  the  seller  nkay  hilve  them 
weighed,  and  he  is  no  longer  liable  for  chaiges. 

Upon  these  sales  transfer  notes  of  the  form 
specified  are -usually  given,  and  considered  in  the 
market  as  conclusive  evidence  of  the  property. 

The  wharfajge  charges  had  been  paid,  and  the 
.  plaintiffi,  upon  making  their  demand  for  the  79 
casks  of  tdlow,  had  tendered  for  any  charges  that 
might  be  diie ;  and  -  defendants,  upon  reference  to 
their  booksi  said  there  was  nothing  due,  but  that 
they-  detained  the  casks  for  Raikes  and  Ca 

•  The  Attorney-General  insisted,  that  the  ddivery 
was  not  complete,  to  divest  Raikes  and  Co.  of  their 
right  to  stop  m  transitu^  until  weighing,  that  being 
necessary  to  ascertain  the  price,  and  c\tedi  Hanson 
v.-MeyeTf  6  East,  614,  Shepley  v.DaviSt  5  Taunts 
617. 

Abbott  IxL-C.  J.  Those  cases  are  between 
vendor  and  vendee ;  whatever  the  question  may 
be  betfween  buyer  and  seller,  I  am  most  cleariy  of 
opiniota  'that  the  defendants,  having  acknowledged 
the  transfer  to  the  plaintiffi,  cannot  now  resist  this 
action. 

Verdict  for  plaintifi^. 

Gumey^  Gazeke,  and  Carter  ibr  the  plaintiflS.    ' 

•  Copl^  S.  G.  and  Scatktt  for  the  defendants. 
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18S8. 


In  Hilary  Term  foUowioig  the  Attomty^General 
moved  for  a  rule  to  .show  cause  why  this  verdict 
should  not  be  set  aside,  and  a  new  trial  g^aiU^d, 
and  relied  on  the  sane  cases  as  at  the  trial; 

The  Court  refused  the  rule,  and  upon  giving 
judgment, 

• 

Abbott  Ld.  C.  J.  said,  I  do  not  mean  to  decide 
any  question  .between  buyer  and  seller ;  for  aught 
I  know*,  the  def^idants  may  be  liable  both  to 
Raikes  and;  Co.  and  to  the  plaintiffi;  but  if  after 
such  an  acknowledgment  made  by  the  defendants, 
and  the  price  of  the  talloWs  paid  1)y  plaiiitiffi  upon 
the  fidth  of  it, '  we  were  to  say  that  the  d^njUmts 
could  resist  this. action,  we  should  go  far. to  in- 
terrupt the  whole  course  of  mercantile  dealings. 

Batlet  J.  This  case  appears  to  me  to  be  per- 
fectly di$tiiict  from  the  ordinary  case  of  vendor  and 
vendee.  When  goods  are  sold  upon  credit  to  a 
pefscm  who  before  the  coinplete  delivery  becomes 
intolvent^  it  is  consistent  with  equity  and  good 
faith,  that  the  vendor  should  have  the  power  to  stop 
the  delivery  gf  goods  for  which  he  has  no  chance 
of  being  paid.  But  there  are  many  cases  which  go 
to  shorw  that  this  right  cannot  be  exercised  to  the 
prejudice  of  third  persons ;  and  it  is  not  consisttot 
wi^  equity  and  justice  that  it  should  be  enforced 
against  a  second  bondjide  vendee,  who  has  actually^ 
paid  the  full'price  for  the  goods.  Here  Raikes 
and  Co.  have,  by  their  order  of  delivery,  given  to 
Moberbf  aAd  Co.  the  complete  power  over  these 
goods,. and  have  enabled  them,  according  to  the 
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}^^^  the  course  and  usage  of  trade,  to  go  into  the 
market  and  sell  them  again.  Having  given  them 
this  evidence  of  title  to  the  property,  they  cannot 
as  against  third  persons  come  forward  and  claim  to 
stop  m  transitu^  and  the  letter  of  the  defendants  is 
conclusive  in  thi^  case  against  their  right  to  resist 
the  claim  of  the  plaintiff 

HoLROTD  and  Best  Js.  concurred,  (a) 

{a)  The  first  case  which  recognised  the  right  of  stoppage 

M  traniitu  was  the  case  of  Wiseman  v.  VandepuUf  in  Chancerj, 

*  2Vem.209.  It  is.  now  become  the  dear,  known,  and  established 

rule  in  courts  of  hiw,  that  the  vendor  may  seise  the  goods  in 

transitu^  if  the  vendee  become  insolvent  before  the  delivery  of 

'  theAi. 

The  distinctions  upon  reference  to  which  the  principal 
case  is  to  be  determined,  arise  from  the  various  circumstances 
of  constructive  delivery,  which  exist,  where  the  commodities  sold 
continue  in  the  possession  of  the  vendor,  or  a  wharfinger,  and 
have  not  come  into  the  manual  cu^tody  of  the  vendee*  Where 
pothing  remuns  to  ascertain  the  individuality,  quantity,  or 
price  of  the  commodity  sold,  the  principle  of  law  is  cleady 
defined,  that  in  such  a  case  a  delivery  order,  given  to  a  wharfin- 
ger who  has  the  charge  of  the  goods  sold,  even  though  he 
makes  no  transfer  in  his  books  to  signify  that  he  holds  the 
property  for  the  vendee,  precludes  the  exercise  of  the  right  of 
stoppage  in  transitu.  Harman  v.  Anderson^  2  Campb.  24S. 
Luctu  V.  Dorrienf  7  Taunt.  278.  Nor  in  such  case  would  the 
pajrment  of  the  warehouse  rent,  according  to  the  custom  of 
traide  by  the  vendor  or  the  vendee,  affect  the  right  of  stop*- 
page  in  transitu.  Hammond  v.  Anderson,  1  N.  R.69.  Though 
the  receipt  of  rent  by  the  vendor,  the  goods  continuing  in  his 
own  possession,  is  held  to  determine  the  transi^us.  Hurry 
y.  Mangles,  1  Caikipb.  452. 

A  class  of  cases  which  it  has  been  usual  to  refier  to  the 
law  of  stoppage  ra  transitu,  have  been  decided  on  a  ground 
totally  independent  of  it.  As  trover  can  only  be  maintained 
for  specific  goods,  unless  their  individuality  can  be  ascer- 
tained, the  action  of  trover  cannot  be  tteorted  to  in  respect 
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of  them,  and  their  identity  not  being  known,  the  stopping         188S. 

of  them  in  tramittt  is  not  in  the  natore  of  things  possible ; 

this  usually  occurs  where,  consistently  with  the  contraet,  any 

GOBnnoditm  of  the  Tendor,  answering  a  particular  description, 

might  be  suj^^lied;  and  in  these  cases  tiie  yendee,.  thoof^  he 

were  solveBt,  tebuld  not  maintain  trover.    The  priiiciple  of 

these  cases  is  clearly  developed  in  the  judgment  of  the  ooort 

in  AusUn  v.  Craven^  4.Tftunt.  644.  JVkiU  v.  Wilis,  5  Taunt.  176* 

See  also  Busk  v.  Dam,  3  M.  A  S.^97.    Wallace  v.  Breeds, 

13  East,  5SS.    The  case  of  Wkitehouse  ▼.  Frosi,  12  East,  614., 

does  not  appear  tor  be 'racondleabievwith.t^  latter  deraidms 

upon  this  subject.'^'  \  w 

There  is  another  class  of  cases,  where  a  particular  parcel 
of  goods  is  soldi  so  that  the  identity  of  them  is  oertsin,  but 
the  quantity  and  the  price  remain  to  be  ascertained;  thb 
usually  occurs  where'  weighing,  or  the  sesrching  of  casfc%  or 
some  drcumstance  of  the  like  nature  is  to  precede  the  delivery. 
In  these  cases  there  is  no  ob|ection  to  the  action  of  trover, 
srising  from  the  uncertainty  of  what  the  identical  goods  are 
for  which  the  action  is  brought ;.  but  still  they  are  not  cases  of 
stoppage  sa  transHUf  because  the  objection  to  an  action 
brought  for  them  by  the  vendee,  is  that  a  condition  precedent 
must  be  performed,  before  he  is  entitled  to  them,  with  which 
nobody  but  the  vendor  can  dispense* 

It  is  Ailly  aettled  by  the  decisions,  that  an  order  given  to 
a  wharfinger  ta  w^h  and  deliver,  will  not  divest  the  vendor's 
right  until  the  txmnnodity  is  weighed.  WiAars  v.  jE^, 
4  Csmpb^af7<  Mg^  v.Datwf,  5  Tiiuut  617.  Neither,  if  part 
of  the  goods-be  weighed  and  delivered,  wiU  it  affect  the  right 
of  the  vendor  aa  to  the  residue  which  is  unw^ghed.  Hanson  v. 
Meyer,  6  East,  614.  It  is  still  to  be  decided,  whether  the  in- 
troduction of:  did  wwrd  iransfer'^JXiXx}  the  delivery  order  will 
vary  the  case.  It  most  however,  be  ^observed,  that  both*  the 
cases  under  this  and  the  preceding  head,  are  freqnentLy;  con- 
sidered as  strictly  oases  of  stoppage  in  iramsku,  and  that  the 
rule  applicable  to  Item  is,  that  where  any  thing  remains  to  be 
done  between  the  vendor  and  vendee,  the  right  is  preserved; 
and  in  this  point  of  view  the  dedsion  6f  WUtehouse  and  Pros^  is 
in  unison  with  allthe  6ther  cases,  because  nothing  remained 
to  be  done  between  the  vendee  and  subvendee,and  the  vendor 
was  not  concerned*  in  the  action.  It  may  here  be  mentioned, 
that  the  right  continues,  although  a  part  of  the  price  of  the 
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182S.  g^ods  has  beeapaid.  Ha^fboHyv.  Loy^  7T.  R.  ^tO^juid  ihoi^ 
;a  bill  of  exchange  has  been^acoepted  for  the  whQlie>(and  in- 
-dcNTS^d  over.  Fme  v.  Wftof^  S  East,  .dS.  - 

,  So  much  of  the  law  of  ttofipage.  m  /mtudicy.ascis  applical^ 
to  the  present. caae,!: when  viewed  .with  refirf^&ceita  theirighta 
'of  the  •driginal  Tendor. and^  vendee  having  been  ewamingd,  it 
.may^beiieKt  coDsideKed  with'  reference  to  the  rights  of  third 
.parties,  and  the  liabilities  df  jdie  wharfinger. . 

In  bills  of. ladiisg,. where  nothing, renudinfr, to  ascertam  the 
identity,  qnantatj,  or.  price  ibf  goods  ;puiX:hased,  an  indorsement 
.  of  the  bill  of  ladiiig«fou&oii4t;j^jconsUer4tion,wiU  put  an  end  to 
the  rightof  stoppage  t»  trant^  See  this  doctrine  and  its^ualifi- 
.  cations,  Lkkbarrom  v.  Mamm^  2  T<  R;  68.  Cumikgy*  Briofwn^  9£ast , 
SOS.  SalamomyiNisieny2T.R4&^  The  appli<fisfcion  of  the  rule 
i  respecting  bills  of  lading  to  the  case  of  public  dock  warrantsf  the 
'.indorsement  of  which,  by  the  custom  of.  trade,  passes  the  pro- 

•  perty  in  the  market,  has  been  considered  in  some  recent  cases* 
t  Lucas  v.  Darrien^  TTaunt.'276^. '  yZwir^er  v.  Samuda^  7  Taunt. 
'.  265.  1  B.  M.  12.    Peyser  v.  Sase,  1:  GoW.  58.    Spear  y.  Traven, 

•  4GMopb.251.:  In^n^ch.paees'.the .leaning  of  the  courts  de- 
cidedly was*  to  place  'such'  dock  warfants'.upon  the  same  foot* 
ing  as  bills  of  lading;  and  thexase  in  Goto.  is.  a  decision  to  that 

: eflbct^  though  in  the  other*  cases- eidier  the  circumstance  of 
frand  has  occurred,  or  it  has  appeared  that  notice  was  given  to 
« the  Dock  Company  of  the  traasftor.  •.  No  •  case  however  has 
r  gone  the  length  <^  determining,  that  the  jsdorsement  of  a  dock 
t  warrant  from  A*  to  *B»  would  put  an  end  to  l^enright  of  stoppage 
w  between  A,  imd-S.  •  Although  In  iitMOs  v.  Dorrien  it  was  con- 
^sidered,' that  the  property  would  no  longer,>after  such  an  in- 
.  dorsement,  be  considered  in  the  order  and'  disposition. of  4*> 

'Within  the  scope 'of  the  bankrupt  laws.: 

!  ■  It  is  apprehended  that  the  indorsement  of rtha  delivery  note, 
^directed  to  a  private,  wharfinger,  but':not('d4iyered  to  him, 
'.would  not  prevent  tbe right  of  stopfMigaftthimM^..  .AJbrtioriy 
irnotiwhea  the  order,  .was  ifer'.i|^ei^jagi;apd  deliyeiing,  in  which 
'.  latter  case  it  is  conc^i«ed.theiright  ofi  tfae^\6iidio^^.6uld:not  be 
;  altered,  though  'the^n(^was  rodged-'WiA  the  wharfinger,  and 
.  notice  was  iriven  him  ;dfidieandori»saent»^attd  iie  had  transferred 
the  property  before  wei^^iing.  it'i. to:  the' 'indorsee.  Shqala^v. 
.  Dam,  5  Taunt.  621.    '     :  '    . 

There  is  another  class  of  cases, .of  which  the  principal  case 
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may  now  be  considei^d^  l^liding  one,  and  that  is,  where  th^ 
ivtiarfinger  i»  considered  to  have  attorned  to  the  vendee. 
SUmard  ▼.  Dififi^,  2  Campb.  S44.  This  case,  and  the  principal 
one,  clearly  shew,  that  without  reference  to  the  right  of  the 
vendor,  wh^re  the  whovfinger  gives  a  document  to  the  vendee, 
or'std^vmdae,  which  eiiabies.him  to  gaiil  credit  for  the  goods 
in  the  world,  there  the  wharfinger  is  estopped  from  setting 
op  the  vendor's  right.  How  far  (a  case  being  supposed  where 
iheventkr  retains  a  right  of  stoppage,  as  where  he^  gives  an 
oMer  to*  weigb  and  deHver)  the  wharfinger,  by  receiving  rent 
from  the  vendee  or  subYendee,  may  be  considered  to  have 
attorned  to  him,  does  not  appear  from  the  authorities.  ( See 
however  Hammoaid  v.  Anderson,  1  N.  R.  69«,  and  Hurr^  v. 
Mangle$f  1  Cantpb»452).  It  would  seem  that  the  transfer  made 
in  his  own  books  could  not  have  that  effect.  - 


1899. 


f^ggitetegBm 


wmm 


LATHAM  and  others,  t^/RllTLEY  and  others. 

This  was  9Xi  action  >  agidnst  cctmmon  dtitiens,  fep 
the  loss  of  a  parcel  containing  country  bank  notes, 
amouiitiDg  to  1340^  deliverlBd  to  tliem  fen'  the  pur- 
poie  of  Ibeing  carried  from  Is^don  to  Dover. 
<  It  i^^eased  that  th^  j^stiffii,  who  were  bankers 
at  Dwer^  had  agreed  with  th<B  defendants  for  the 
carria^  of  alhpftrcelsyi atone  guinea  per  week, 
from  and  to  London.  In  order  to  show  the  terms 
of  this  agreement,  several  receipts,  which  had  been 
given  by  the  defendants  to  the  pkintiiis  at  Dooer^ 
were  put  in  and  r^ad,  of  one  t>f  Which  the  following 
isacopy: — 

•  -  "  •  - 

"  Received  of  Latham  and  Co.  a  paper  parcel, 
directed  to  Messrs.  Hoare,  Bamett^  and  Co.,  62. 

an  agreement,  the  sutgect  matter  of  which  did 


Guildhall, 

Mondmf^ 
Jan,  6, 18S4. 

Held  that  the 
foUowingm^ 
morandiun 
"  Received  of 
L.  and  Co.  a 
paperparceldS- 
recteatoMeit. 
H.  B.  and 
Co.,  62,  Lom- 
bard^Stieet, 
value  260^ 
which  we  agree 
to  deliver  to 
them  to-mor- 
row, fire  and 
robbery  ex- 
cepted; carri- 
er paid  here,'* 
gnren  by  8  c«^ 
ner,  on  the  re- 
ceipt of  soodB, 
wasadmudble 
in  evidence, 
without  a 
stamp,  as  being 
not  exceed  80?. 


14  CASES  AT  NISI  PSIDS, 

188S.       Lcmbard-Street^  value  260iL»  which  we  agree  ta 
Lmam      deliver  to  Haem  to-morrow,  fire  and  robbery  ex- 

«-         ceptecL    Carriage  paid  here. 
^^^  (Signed)  «  M.BMtk^i  for 

«  jRttf&yandCo." 

Marryatt,  upon  the  plaintiffi  oflfering  this  me- 
morandum in  evidence;,  contended  that  it  was  an 
agreenent  between  the  parties,  the  subject  matter 
c€  whidi  exceeded  the  vdae  of  SOL,  and  conse- 
queiiily  that  it  could  not  be  received  in  evidence 
a  stamp. 


The  SoUcitor-General  and  Denman  contended, 
that  this  memorandum  required  no  stamp,  because 
the  subject  matter  of  the  engagement  was  not  the 
value  of  the  parcel,  but  the  price  of  the  carriage, 
and  this  was  under  20iL;  and  they  dted  the  case  of 
Ckadwick  v.  iWb  (a)  in  support  of  their  argument 

Abbott  IaL  C.  J«  was  ipclined  to  doubt  whether 
this  agreement  was  admissible  evidence  without  a 
stamp,  but  on  the  authority  of  Chadwkk  y.  SiBs 
admitted  the  evidence. 

The  cause  was  compromised. 

The  SoUcitor-Generak  Denman  C  S.,  and  Kcofe, 
for  the  plaintiffi. 

Marry att,  Gumey,  ondByland  for  the  defendants. 


(a)  See  this  case  reported  in  the  following  page. 


AFTER  MICHAELMAS  TERM,  4  GEORGE  IV.  15 

I83S. 

Chadwick  V.  Sills  and  others.  (&) 

SITTINGS  AFtJftR  TRINITY  TfiRSdT,    1821.  Guildhall. 

Assumpsit.    The  declaration  stated  that  the  de-  Amemoran- 
fendants  were  wharfingers  in  London,  and  that  in  Jj^^^^fii 
consideration  that  the  plaintifis  would  deliver  to  **V^®f?^ 
them  15  chests  of^  lac  dye,  to  be  shipped  from  in  a  par^iiar 
their  wharf,  in  order  that  they  might  be  conveyed  J^^J^ 
to  hitn  at  Leeds,  for  reas6nabte  whm:fage,  &c    The  dence  to  show 
defendants  undertook  to  ship  them  four  in  a  ship ;  ^ich  Umv 
thiU  tiiey  had  shipped  them  all  in  one  ship,  which,  ^?2I[fjf^ 
together  with  the  plainti£Ps  goods,  was  lost  oh  fitamp^i^tiioiigh 
the  voyage.  thegoodsww 

The  he  dye  was  of  the  value  of  about  600L ;  the  •^Ti^J  ^^ 

^  ''  wharrage  beiiig 

wharfage  for  shipping  the  15  chests  was  Js.  6d.        of  a  ie» 
In-wder  to  show  the  terms  on  which  the  defend-  ■™®"°*' 
ants  received  the  goods^the  plaintiff's  counsel 
ofl^red  in  evidence  anr  unstamped  piqier,  in  the 
fcAowing  form :  ^- 

■  •  *  ■  "  " 

"  3.  Cranes'  Wharf,  Thames-StreeU 
^  Received  15  chests  lac  dye^  (then  followed 

the  number  and  marks  of  the  chests  to  be  for- 

warded).     To  be  forwarded  four  in  a  ship,  to  Mr. 

Chas.  Chadwick,  dyer,  Leeds. 

"  9  Feb.  18«0.    Fifteen  Chests,  W.  B. 

"  From  Wilkinson  BXid  Co.,  138.  LeadenhalUStreet.'' 

This  psq>er,  without  the  words  *^  Fifteen  chests, 

■ 

(b)  We  have  been  favoured  with  a  note  of  this  case  by  one 
ofthecountel  in  the  cause.     . 
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y^'  ^  W.  -B,"  had  been  delivered  by  Wilkinson  tod  Co., 
the  plaintiff's  brokers,  with  the  goods  to  JF.  B.^  the 
defendant's  clerk,  who  had  added  these  words,  and 
returned  the  paper  to  the  porter. 

The  defendant's  counsel  objected  that  this  paper 
required  a  stamp,  as  it  was  offered  as  evidence  of 
an  agreement. 

For  the  pj^tiffi  it  was  answered,  that  the  Stamp 
Act:(55Gf.  S.  c.  184.  Schedule,  Part  I.)  required  a 
stamp  only  ^^  where  the  matter  of  the  agreement  is 
of  the  value  of  2(ML  or  upwards."  Here  the  mat- 
.\  t^r  of  the  agreement  is  the  wharfage  and  shipment  of 
15  cheats  of  lac  dye,  the  value  of  that  is  7&  Qd. 
(H^y.  To  hold  that  a  stamp  duty.  of.  XL  ^as  pay-, 
able  on  such  an  instrument  as  this,  would  be  to 
prqjhibit  the  use  of  written/memoranda  in  all  such 
,  cases,  which  would  cause  gf eat '  inconvenience  to 
Qpmmeiice,  without  any  beqefit  to  the  xevenue. 

In  r^ply  it  was  cpo^^nded, » tlia%  the  mat^r,  of 
thi§  agreement  was  the  15  cl^Bsts  of  lac  dy e,  :which 
were  of  the  value  of  600il,  and.  that .  the  plaintiff 
could  not  be  allowed  to  say  that  the  matter  of 
the,  agreement  was  \m^ .  the  .value  of  20/.,  and 
at  the  same  time  seek;  to  recova:  GQOL  for  the 
breach  of  it 

•  .  >  »      • 

HoLROYD  J.  with  some  doubt  Emitted  the.  evi- 
dence, and  the  plaintiff  had  a  verdict  for  580/. 

Denman  and  MatUe  for  the  plaintiff 
5(Ciirfe// and.  GoiT^Arff  for  the  defendant. 


In  the  following  term  Scarktt  moved  for  a  new 
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trial,  on  the  ground  of  the  unstamped  paper  having     ^  1 9^- 
been  improperly  admitted  in  evidence*     But  the 
court  refused  the  rule  to  show  cause,  being  of 
opinion  that  a  stamp  was  not  necessary. 


MATSON  and  another  v.  TROWER  and        GinLDftALt; 

another.  •^«n.6,i824. 

AssUUFSIT  on  an  award  Award  held 

•.   A  dispute  having  arisen  between  the  plaint^  m^byan 
and  the  defendants  as  to  the  non-performance  of  a  JJ^SSon* 
4!ontract  to  deliver  fifty  puncheons  of  brandy ;  the  haying  no  au- 
matter  iii  diflferehce  was  referred  to  two  persons  in  poWo^Sd 
the  spirit  trade.  xhoi^A  he  ex- 

,— --  .    -  -  amined  the 

.    The  arbitrators  disagreed,  and  appointed  an  um-  parties  8«pa- 
pire,  who  was  also  in  the  spirit  trade.  hSjitend- 

•    The  umpire  received  from  the  arbitrators,  state-  cd  him,  and 
ments  of  tb6  points  in  which  they  disagreed ;  exa-  jection. 
mined  each  of  the  parties  in  the  absence  of  the  g^^^^  ^^^^ 
other ;  and  made  a  written  award  in  these  terms :    thoi^  in  the 


*<  I  am  of  opinion  that  Messrs.  Matson  and  Co. 
are  entitled  to  claim  of  Messrs.  Trawer  and  Co. 
134iL  for  non-performance  of  their  contract  for 
fifly  puncheons  of  brandy.' 


form  of  an 
opinion. 


99 


Foi:  the  defendants  it  was  objected,  1st  That 
the  umpire  had  no  authority.  2dly.  That  the 
award  was  void  in  consequence  of  the  umpire 
having  examined  the  parties  in  the  absence  of  each 
ether.    3dly.  That  this  was  the  statement  only  of 

VOL.  I.  c 
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an  opinion,  and  not  an  order  or  direction  to  pay 
the  money,  and  consequently  no  award. 

Abbott  Ld«  CL  J.  The  parties  have  recognised 
the  authority  of  the  umpire  by  submitting  to  be 
examined  by  him,  as  to  the  matters  in  dispute.  It 
does  not  appear  that  either  party  desired  to  be  pre- 
sent when  the  other  was  examined ;  legal  men  in- 
deed usually  examine  one  party  in  the  presence  of 
the  other,  but  among  mercantile  persons  adifierent 
practice  prevails ;  the  umpire  here  was  a  mercan- 
tile man,  and  the  defendants  not  having  expreewd 
a  denre  to  be  present  at  the  examination  of  the 
plaintifl^  cannot  now  object  to  its  having  taken 
place  in  their  absence.  The  woids  of  the  instru- 
ment are  indeed  not  formal  or  technical,  but  tliey 
amount  in  substance  to  an  award. 

Verdict  for  the  plaintifl^,  154/. 

The  Attorney  General  BXidParke  for  the  plainti£^ 
Scarlett  and  Bamwall  for  the  defendants. 


GiriLDHALL,  WILLIAMS  V.  MUNNINGS. 

Jam,  7,  1884^. 

A  letter,  whidi  The  plaintiff  having  given  notice  to  the  defend- 

hsd  been  in  ii*i* 

the  pofliefldon  ^uit  to  proQuce  a  letter  m  his  possession,  proposed 
anvwM^^ed"  ^  ^^^  Secondary  evidence  of  its  contents, 
in  the  Court        To  this   the  Attorney  General  objected,   and 
punuMtto^an  P^oved  by  the  solicitor  of  the  defendant,  that  the 

order  of  that 

court:  held 

that  secondarjr  evidence  of  it  wat  not  adminible^  it  being  in  the  power  of  either  party 

upon  application  to  that  conrt,  to  produce  it. 
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letter  in  question  was  delivered  to  him  for  tiie  pur- 
pose of  this  action,  and  of  a  suit  which  was  depend- 
iog  in  equity  between  the  same  parties ;  that  the 
teMerwifi  now  filed  in  the  Court  of  Chancery,  pur- 
suant to  an  order  of  that  court,  for  that  purpose. 

Abbott  Ld.  C«  J.,  was  of  opinion  that  the  plain- 
tiff was  not  entitled  to  give  secondary  evidence  of 
the  contents  of  the  letter ;  that  the  letter  was  as 
much  in  the  possession  of  one  party  as  of  the 
other.  Either  party  might,  on  application  to  the 
Court  of  Chancery,  have  obtained  permission  to 
produce  it. 


1^ 


ISM. 


WiLLUaci 
r. 

Moimnrtti. 


SHAW  and  others.  Assignees,  v.  WILLIAMS.      Guildhall, 

^  Jan.  8,  18S4. 

Trover  for  a  ship,  by  the  plaintiffs,  as  assignees  of  A  commiMion 

Robertson,  a  bankrupt.  instance  and 

The  counsel   for   the   defendant    having    en-  S^kra  twi 
deavoured  to  show,  by  the  cross  examination  of  at  law. 
the  witnesses  for  the  plaintiffs,  that  the  commission 
issued  by  the  desire  and  at  the  request  of  the 
bankrupt, 

Scarlett,  for  the  plaintiffi,  contended  that  it 
would  not  invalidate  the  commission,  if  that  point 
w^re  established. 


Abbott  Ld.  C.  J.  As  at  present  advised,  I  am 
of  opinion  that  it  will  not  avoida  commissioii  in  a 
court  of  law,  that  the  commission  issued  by  the 

c  « 
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i?^^  desire  and  at  the  request  of  the  bankrupt  A 
concerted  act  of  bankruptcy  clearly  will,  for  that 
is,  in  fact,  no  act  of  bankruptcy,  (a) 

Verdict  for  the  plaintifis. 

Scarlett  and  Wilde  for  the  plaintiffi. 

,   The  Attorney  General^  Gumei/f  Campbell,  and 
Justice^  for  the  defendant. 

(a)  In  ex  parte  Staffs  Buck's  •B,  C.  2^%  the  Vice-chancellor 
revised  to  supersede  a  commission  on  the  ground  that  it 
issued  at  the  instance  of  the  bankrupt.  In  Buck's^  B.  C.431. 
-  the  chancellor,  on  appeal  from  this  order,  decided,  that  the 
commission  so  issued  could  not  stand,  and  directed  it  to  be 
superseded.  In  ex  parte  Grants  1  Glyn.  and  Jam^  B.  C.  17.» 
where  a  similar  question  arose,  the  Vice-chancellor,  afler  con- 
sulting the  Lord  Chancellor,  superseded  the  commission, 
*'  becauflse  it  was  against  the  spirit  and  principle  of  the  law, 
that  the  bankrupt  should  procure  a  commission  to  be  issued 
against  himself;  and  that  it  was  therefore  fit,  as  a  measure  of 
general  policy,  to  adopt  as  an  invariable  rule,  that  no  commission 
should  be  permitted  to  stand,  though  good  at  laxoy  which  had 
been  issued  at  the  solicitation  of  the  bankrupt."  In  this  case, 
as  well  as  in  ex  parte  Staffs  Buck's^  B.  C.  431.,  the  principle  that 
die  commission  was  good  at  iqxv  appears  to  have  been  indirectly 
recognised. 


APJOURNED  SITTINGS  AT  WESTMINSTER. 


W«TMIHST£E,  '  REX  V.  HALSE. 

Jan.  19,  1824. 

In  indictmenu  Upon  callin^:  on  this  case,  it  appeared  that  there 

formisdemean-  ^  .  .  *  * 

ours  at  the  in-  were  in  the  marshal's  list  two  indictments  for  mis- 
stance  of  pri- 
vate prosecu- 

ton,  when  both  defendant  and  prosecutor  have  brought  down  their  records^  and  en- 
tered them  with  the  marshal,  the  defendant's  first^the  prosecutor's  lower  in  the  list,  trial 
must  tiOce  place  in  the  order;  of  entry. 


.». 
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demeanours,  originally  found  in  the  county  of  ^  182*. 
MiddleseSf  at  the  instance  of  the  same  prosecutor ; 
that  both  the  prosecutor  and  the  defendants  had 
brought  down  their  records,  but  that  the  defend- 
ants had  first  entered  their  records  with  the 
marshal  in  the  following  order,  Rea:  v.  HaUcy  and 
Rex  V.  Hitchens ;  then  followed  in  the  marshal's 
list,  the  entry  of  the  prosecutor's  records  in  the 
reverse  order,  viz.  Rex  v.  Hitchens^  and  Rex  v. 
Hcdse. 

Scarlett^  as  counsel  for  the  prosecutor  in  both 
cases,  contended,  that  where  a  prosecutor  and  de- 
fendant had  both  entered  records,  the  prosecutor 
had  a  right  to  elect  in  what  order  the  case  should 
be  tried,  as  in  civil  cases,  where  the  plaintiff  and 
defendant  happen  to  carry  down  records  at  the 
same  time,  the  trial  shall  be  by.  the  plaintiff's 
record,  although  entered  subsequently  in  the  mar- 
shal's list  to  that  of  the  defendant,  and  stated  this 
according  to  his  experience  to  have  been  the  rule 
universally  adopted  in  criminal  cases,  though  he 
was  not  able  to  cite  any  authority. 

The  Attorney  General  resisted  the  application, 
and  contended  that  the  cases  must  be  taken  as  they 
stood  in  the  marshal's  list. 

Abbott  Ld.  C.  J.  As  no  authority  has  been 
cited  by  the  counsel  for  the  prosecutor  to  support 
the  practice  for  which  he  contends,  I  see  no 
reason  for  disturbing  the  established  rule,  that 
causes  should  be  tried  in  the  order  in  which  they 
are  entered.     The  Attorney  General,   when  he 

c  3     • 
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1824.  ^  appears  for  the  crown,  has  in  all  cases  his  election, 
and  in  civil  causes  the  terms  of  the  proviso  give 
the  plaintifi'  precedence.  But  I  cannot  seie  that 
ia  the  case  of  private  prosecutions  it  would  con- 
duce to  the  better  administration  of  justice  to  frame 
a  new  rule,  (a) 

Scarlett^  Gaselee^  and  /.  Parke^  for  the  prose- 
cution. 

The  AttofTiey  General^  Gwmey^  and  TVilde  ffov  the 
defendant. 


(«)  In  all  civil  actions,  if  both  plaintiff  and  defendant  carry 
down  records,  the  trial  shall  be  by  the  plaintiff's  record, 
Tidd*s  Prac.  7th  edit.  802^  unless,  indeed,  the  entry  of  the 
plaintiff's  record  is  a  nullity  from  his  having  omitted  to  give  due 
notice  of  trial.  Brown  v.  Ottlei/y  1  B.  &  A.  253*  In  civil  cases 
the  tri^l  by  proviso  is  cmly  grantable  to  the  defendant  in  cases 
where  there  has  been  laches  in  the  plaintiff,  Dyer,  215.  b.  Stam. 
P.  C.  155. ;  except  where  the  defendant  is  considered  as  an 
actor,  as  in  replevin,  prohibition,  and  quare  impedit,  2  Hawk. 
c.41.  s.lO.  But  in  criminal  cases,  where  an  indictment  is 
removed  by  certiorari^  at  the  instance  of  the  defendant,  he  is 
bound  by  the  recognizance  he  enters  into  under  the  statutes 
5  W.  &  M.  c.  11 .  and  8  &  9  W.  3.  c.  33.  "  to  cause  and  procure 
the  issue  joined  .therein  to  be  tried  at  the  next,  assizes  after 
such  certiorari  is  returnable  ;'*  or  if  the  indictment  is  found  at 
the  sessions  in  London^  Westmmsier^  or  Middlesex^  he  is  bound 
to  try  in  the  next  term  afler  the  certiorari  is  granted,  or  next 
sittings  after  that  term,  ^*  if  the  Court  of  King's  Bench  shall 
not  appoint  any  other  time  for  the  trial  thereof.**  Where  the 
indictment  is  returned  into  the  King's  Bench,  by  a  grand  jury 
of  the  county  of  Middlesex^  although  the  above  statutes  are  in 
no  way  applicable,  still  the  defendant  enters  into  a  recognizance 
to  try  the  indictment  or  information  at  the  sittings  next  after 
the  term  in  which  the  indictment  has  been  found.  In  these 
cases  the  defendant,  in  order  to  fulfil  the  term  of  his  recogniz- 
ance, ought  to  take  down  his  record,  and  enter  it  with  the 
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mwhal,  lest  the  prosecutor  should  fail,  to  do  so.  But  these 
statutes  hare  no  relation  to  an  indictment  removed  at  the 
instance  of  the  prosecutor,  where  after  one  default  made 
,hj  him,  the  defendant  makes  np  the  record  by  proviso.  Plre- 
vious  to  the  above  decision  it  might  have  been  doubted  whether 
in  such  a  case,  if  both  records  had  been  brought  down,  the  trial 
should  not  in  analogy  to  civil  proceedings,  have  taken  place  by 
the  prosecutor's  record.  See  R.  v.  Sir  J.  Banhf  2.  Salk.  652* 
Bexw.  AfociM  8Bast.406.  (n.8.) 


1824. 


c  4 
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ADJOURNED   SITTINGS   AFTER    TERM   AT 

WESTMINSTER. 


WE8TMIN.TEJI,  RIVIERE  V.  BOWER. 

Ftb.  17,  1824. 

Where  the      AcTioN  on  the  case. 

owner  of  a  The  plaintiff  was  proprietor  of  a  house  in  Ox- 

it  into  two  ford-street,  which  he  divided  into  two  tenements  ; 
let^fof  "*^  one  he  retained  in  his  own  occupation,  using  it  as 
thcni;heldthat  a  gunsmith*s  shop,  with  a  window  projecting,  so  as 
liabie^o^  m!  ^  display  his  goods,  by  a  side  view,  to  passengers 
tion  on  the      going  UD  and  down  the  street 

case  for  ob-      ^       or 

stnicting  win-  In  1817,  after  the  window  had  been  constructed, 
in  the landi"^   he  let  the  adjoining  tenement  to  the  defendant, 

lord's  house  at 

the  time  of  the  demise,  though  of  recent  construction,  and  though  no  stipulation  was 

made  against  the  obstruction.  6 
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who  ^'^^  a  bookseller  and  stationer.  The  defend-  i^*.. 
ant  was  in  the  habit  of  fi^ng,  by  a  screw  to  his 
door-post,  a  moveable  case,  containing  books,  which 
came  so  near  to  the  plaintifTs  window,  as  to  pre- 
vent his  putting  up  the  side  shutter  until  the  case 
was  removed,  which  was  usually  not  until  a  late 
hour.  It  had  also  ithe  effect  of  obstructing  en- 
tirely the  view  of  the  goods  on  one  side  of  the. 
window. 

On  the  part  of  the  defendant  it  was  objected, 
that  the  action  for  obstructing  the.  air.  and  light 
admitted  through  a  window  was  not  maintainable^ 
unless  the  window  was  ancient,  and  with  respect 
to  the  display  of  the  goods.  9  Co.  R.  58.  was 
dted,  where  it  was  held  that  no  action  would  lie 
for  the  obstruction  of  a  prospect ;  and  it  was  con- 
tended that  the  same  ■.  principle  applied  to  the 
grievance  here  complained  of. 

Abbott  Ld.  C.  J. .  held  that  the  action  was 
maintainable  against  a  person  holding  as  tenant, 
ibr  an  obstruction  to  a  window  existing  in  the, 
landlord's  house  at .  the  time  of  the  demise, .  al- 
though of  recent  construction,  and  that  although 
there  should  be  no  stipulation  at  the  time  of  the 
demise  against  the  obstruction. 

Verdict  for  the.  plaintifil 

*  .  >..  .  t  .  i  .  % 

Scarlett  for  the  plaintiff.  . 

Demrian  C.  S.*.and  Chitty  for  the  defendant. 


Vide  Compion  v.  Richards f' I, Pricey  2^^  where  it  was  held  tha^ 
the  occupier  of  one.  of  two  houses  built  liearly  at  the  same  time, 
and  purchased  of  the  same  proprietor,  may  rtmmtain  a-spedd 
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I89l<.  iMslkn  on  the  easefor  anobftmction  to  his  window  ligto,  caused 
by  the  defendant's  adding  to  his  own  building,however  short  the 
period  of  previous  enjoyment  of  the  plaintiff.  See  also  2  Si^un. 
IIS.  8L  and  Ptiff»r  r.  Atobr»  1  lev,  I2S. 


sem 


S"^?I":      RUSSEN  V.  LUCAS  and  another.  Sheriff  of 

Middlesex. 

A8heriff;8of-  This  wais  an  action  agsunst  the  late  Sheriff  of 
Sft 5S"  Middkses  for  the  escape  of  one  Hamerr  arrested 

A  \^  *^  ^"  ^"*^  process. 

writ  against  The  facts  offered  in  evidence  to  prove  the  arrest 
IdU^^B.  ^^'^  these.  Homer  and  several  other  persons 
H^  «  Very  were  sitting  in  a  box  in  a  coffee-room,  when  BaH 
ooi]4  to  you    ^  officer,   charged  with    the  execution  of  the 

Md  dwti^^if.  s^^^iff's  warrant  on  the  ca.  sa.^  came  to  the  box,  at 
terwards  the  further  end  of  which  Hamer  was  at  that  time 
eMa^with^  sitting*  BaU^  holding  in  his  hand  some  papers^ 
^^"^  addressed  himself  to  iHTani^,  saying,  "  Mr.  Hamer^ 
by  the  officer:  I  Want  you.  I  have  a  writ  against  yoiu"  Upon 
Sf  i5^  which  Hamer  repUed,  '•  Very  well,  I  will  come  to 

you  immediately  in  the  passage.'*  One  of  the  per- 
sons in  the  box,  by  name  Ob^idf  remonstrated 
with  Ball  upon  his  interference  with  the  company. 
Upon  which  jBo// told  0/^/tf  that  he  had  also  a 
writ  against  him.  Ball  and  Ol^ld  then  went 
into  a  passage  adjoining  the  coflfee-room,  aind  staid 
for  a  few  minutes*  Upon  the  return  of  BaU  to 
the  box,  he  found  that  Hamer  was  gone.  The 
officer  never  touched  the  body  of  Hamer^  and 
never  approached  nearer  than  the  table  at  the 
further  end  of  which  Hamen  was  sitting. 


J«     '  ■    '  >    »   !■ 


(a)  1  Salk,  79. 

(b)  Vide  ArrooamUh  v.  Le  Mesurier,  2  New  Rep.  211.  Bull. 
N«  P.  62. 
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AsBOTT  LcL  Cw  J.  I  am  of  opinira»  upcm  the  ^  ^^^ 
authority  of  Genner  v.  Sparkes  (a),  that  bare  words 
wffl  not  make  an  arrest.  Here  though  Homer  ac- 
quiesces in  words,  yet  he  does  not  accompany  the 
officer,  but  keeps  his  seat,  till  the  officer  has  quitted 
the  room,  and  then  immediately  avails  himself  of 
that  opportunity  to  make  his  retreat  If  the  par* 
ties,  upon  affi^vit  of  these  facts,  had  ^^lied  to 
me  for  an  escape  warrant,  I»  unquestionaUy, 
should  have  refiised  to  grant  one.     I  entertain  no 

doubt  on  the  question. 

Plaintiif  nonsuited,  (b) 

Marrgatl  and  TincUd  for  the  plaintiff. 

The  Attorney  General  and  Cottingham  for  the 
defendants. 


REX  V.  DEACON  and  others.  Wsstminbtsh, 

Feb.  tO^  18S4. 

This  was  an   indictment  for  a  forcible    entiy»  Ajuiyswom 
There  was  no  averment  that  the  entry  was  'made  ^^  det^ 
•«  manujortif*^  and  no  conclusion  «*  cantrajbrmam  ^  ^^^^^^ 
statttti/**  The  prosecutor  had  no  counsel,  but  ap-  discharged  bjr 
peared  as  a  witness.  SSnT^  ^^ 

The  jury  having  been  sworn^  «*• 

ChUtyj  for  the  defendants,  after  pointing  out 
Che  invalidity  of  th§  indictmentt  for  the  reasons 


i^ing  a  Ter* 


fi^ 


1824. 
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'above  stated,  insisted  that  the  prosecutor  should 
proceed  with  his  case,  in  order  that  the  defendants, 
-who  intended  to  institute  proceedings  for  a  malict- 
'oi£3  prosecution,  might  have  the  benefit  of  an  ac- 
quittal by  a  jury. 


^  Abbott  Ld.  C«  X  The  court  has  an  undoubted 
'authority  to  use  a  discretion  as  to  the  propriety  of 
^proceeding  in  the  cases  that  may  be  brought  for- 
'ward  for  trial.  I  think  it  a  fit  exercise  of  that 
authority  to  discharge  the  jury  from  trying  this  in- 
xlictment.  It  is  unquestionably  bad  in  point  of 
.  law,  and  it  would  be  therefore  altogether  useless 
to  take  the  opinion  of  the  jury  upon  the  facts. 
'The  defendants  ought  either  to  have  demurred,  or 
to  have  moved  to  quash  the  indictment. 

The  jury  were  accordingly  discharged,  (a) 

Chitty  for  the  defendants. 


(a)  Judges  have  frequently  refused  to  try  Jrivolous  and  idk 
questions^  in  which  the  parties  had  no  interest.  Brawn  v.  Lee^ 
SQfiy  2  H.  Bl.  43.  Henkin  v.  Gerst^  2  Camp.  408.  Ditchhum  v. 
GoldsmUhy  .4  Cainp.  153.  .  Questions  of  an  illegal  or  immoral 
tendency  are  within  the  same  principle.  Squires  v.  Whisken, 
3  Camp.  141.    In  the  case  of  Bum  v.  Taylor ^  Sittings  at  Wtst-^ 

'  minster y  1823,  which  was  an  action  brought  to  recover  stakes 
deposited  witli- the  defendants,  for  the  purpose  of  an  intended 

:  prize,  fight  between  the  plaintiff  and  a  third  person,  Abbott  Ld. 

,  C»  J.  refused  to  aUow  the  trial  to  proceed,  and  discharged  the 
jury;  observing,  that  it  would  be  highly  injurious  to  society, 
that  a  court  of  justice  should  countenance  public  exhibitions 
of  such'  immoral  and  pernicious  tendency,  by  discussing  con- 
tracts formed  with  a  view  to  them. 


»- « 


V.    .       i 


« 
* 
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SIMONS  V.  SMITH.  wmtmihst«, 

Feb.  25,  1824. 

Action  for  the  non-performance  of  a  contract  to  In  an'acdon 
repair  the  plaintifPs  gig.  Sf^J^"" 

nen,  the  de- 

Scarktty  for  the   defendant,  called   a  witness,  not,  by  a  re- 
who,  on  the  voir  dire,  admitted  that  he  and  the  ^p^'J^f^S 
defendant  were  in  partnership  as  coach-makers.  pctent  witness 
Scarlett  proposed  that  the  defendant  should  re- 
lease him. 

Abbott  Ld.  C.  J.  refused  to  allow  this,  and  s&id, 

that  one  partner  could  not  release  another  for  the 

purpose  of  making  him  a  competent  witness  in  a 

particular  action. 

Verdict  for  the  plaintiff. 

The  Attorney  General  and  S.  M.  Phillips  for  the 
plaintiff 

Scarlett  and  D.  Pollock  for  the  defendant. 


-  Vide  Young  v.  BaimeVf  1  Esp.  lOS.    Cheyne  ▼.  Koopty  4  Esp. 
112. 


Doe  ex  d.  SORE  i;.  EKINS.  WigrinKSTB., 

Feb.  83,  18S4. 
fiJECTMENT.  on  a  forfeiture.  Thedefendant, 

The  defence  set  up  was  a  waiver,  of  the  forfeit^  JJ^^^^^^^ 
lire.    The  plaintijBT  had  demised  the  premises  to  edthemort^ 

goi^s  whole  in- 
terest in  the 
liaes,  in  consequence  of  the  lessor's  advice,  "  to  take  to  the  premise^  and  finish  the 
linesy^given  altera  rightof  re-entry  had  accrued  for  the  noncompletionof  the  buildings. 
.  Hd^  that  the  lessor  mi^t  maintain  an  ejectment  for  the  forfeiture  i^ainst  the  defend- 
ant, the  tendings  neirer  having  been  completed,and  a  sufficient  time  having  elapsed  since 
the  purchase  for  the  completion. 
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2^^  ^  one  Bayley  for  a  term  of  years  by  lease,  dated  6th 
Jtihfy  1822,  with  proviso  for  re-entry  for  non-per- 
formance of  any  of  the  covenants,  one  of  which 
was,  that  certain  buildings  should  be  finished  with- 
in one  month  from  the  date  of  the  lease.  On  the 
8th  ofjuhf  Bay  ley  conveyed  the  premises  to  one 
JFersteitf  in  trust,  to  secure  the  payment  of  an 
annuity  granted  by  Bay  ley  to  the  defendant.  The 
buildings  were  not  finished  within  the  time  cove* 
nanted^  and  after  the  forfeiture  had  accrued,  the 
plainti£^  in  a  conversation  with  the  defendant,  ad- 
vised her  '*  to  take  to  the  premises^  and  fimih  the 
bidldkigs.*^  In  consequence  of  diis  advice,  the  de- 
fendant purchased  of  Bay  ley p  in  consideration  of  a 
release  of  the  annuity,  and  10/.  in  money,  the 
whole  of  Jhis  interest  in  the  premises.  The  term 
was  l^ally  assigned  to  her  on  the  22d  February^ 
1822,  and  she  took  possession  of  the  premises.  In 
the  September  following,  the  defendant  proceeded 
in  part  to  finish  the  buildings,  but  they  were  never 
wholly  completed,  nor  put  into  a  habitable  state. 

It  had  been  opeped  by  Demnan  for  the  defend- 
ant, that  the  whole  of  the  defendant's  interest  in 
the  premises  had  been  purchased  at  the  plaintiff's 
recommendation,  given  after  the  forfeiture  had 
accrued. 

Abbott  I>d.  C.  J.  If  it  had  turned  out  in  evi-- 
denat  that  the  defisndant,  not  having  any  previous 
intefwt  in  die  tiremMm,  had  been  mduced  by  the 

come  a  purchaser  of  the  lease,  I  should  have 
thou^  the  j^bintiff  would  have  had  no  right  to 
8 
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inast  on  die  foi&iture  as  against  her.     But  the 

facts  are  very  difierent.    The  expression,  **  take 

to  the  premises,^  most  clearly  refers  to  an  interest 

then  esistiiig ;  and  the  meaning  of  the  proposal 

bbtfioody  was,  that  she  should  take  possession  of 

the  prennses,  and  finish  them  witlun  a  month  from 

that  time.     This  she  has  not  done,  and  therefore 

has  no  ri^t,  in  a  court  of  law,  to  defeat  the  claim 

of  the  plaintiff 

Verdict  for  the  plaintiff,  (a) 

Scarktt  and  ChiUi/  for  the  plaintiff 
Denman  C.  S.  and  Piatt  for  the  defendant 


Sou 

p, 
Ekinb* 


(a)  In  the  case  olHuine  v.  Kenty  1  Ball.  A  Bea.  554^  allowing 
a  tenant  to  lay  oat  money  in  repairs,  with  notice  of  a  forf^tnre, 
was  held  to  amount  to  a  waiver  of  it.  In  the  principal  case  the 
lessor's  proposal  to  the  defendant  was  subject  to  the  condition 
4^ finishing  the  buildings;  the  non-performance  of  this  condi- 
tion brings  the  case  within  the  principle  of  Doe  v.  Blistf 
4  Tann.  7S5.>  where  it  was  held  that  a  waiver  of  a  right  of  re- 
entry for  one  under-letting  was  no  waiver  of  re-entry  for  a  sub- 
sequent under-letting ;  and  that  a  waiver  of  a  right  of  re-entry 
for  a  breach  of  covenant  to  repair,  is  no  waiver  of  a  righi  of 
re-entry  on  a  subsequent  want  of  repairs*  See  also  FiyeU  v. 
Jeffre^it  1  Esp.  393. 


CLARKE  and  another,  EKecutws,  &c«  r» 

GANNON. 


Wsmfmsnt, 


AsBuupsiT  to  recover  debt  due  to  testators.  inanacdoolgr 

A  witness  was  called  by  the  plaintiffi,  who,  on  SjS'i^Sriii 


legatee  

the 
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4    N 


•ClarIcf 
Gannon. 


J^  ^     will,  ^  but  his  l^acy  had  been  paid  him.  by  the 
plaintiffs. 

.   Scarlett  contended  that  he  was   inadmissible,^ 

inasmuch    as   he.  would  be   obliged  to  refund, 

in   case  the .  estate  should  turn  out  to  be  de- 

fident 

*       .      *      .  .    . 

Abbott  Ld.  C.  J.  There  is  nothing  to  show 
that  the  other  funds  are  not  sufficient.  This  debt 
has  not  been  paidj  but  I  can  not  assume  that 
there  is  not  other  estate  sufficient  . 

Verdict  for  the  plaintiffi. 

Penman  C.  S.  and  Chitty  for  the  plaintiff. 
,    Scarlett  and  yirmstrong  for  the  defendant. 


IS™™?^^  CLARK.  V.  LUCAS  and  another,  late  Sheriffi  of 

.,  .  ^ .  London. 

In  an  action,  AcTioN  for  a  false  retum  to  a  writ  oi\fi.  Ja.,  with 

V^J^^  a  count  for  negligently  allowing  goods  taken  under 

ligentiy  cxer  the  Writ  to  be  removed. 

l^'iSirtiS         The  plaihtifr  had  proved  that^  whilst  the  goods 

thesheriTs  -^erc  in  the  custody  of  the  assistant  to  the  officer 

had  been  em-  charged  with  the  execution  of  the  sherifPs  war- 

l^wtow^  ^^^^  ^  considerable  portion  of  them  had  been 

cuietkewTit,  removed. 

is  a  competent 

witneM  R>r  the  iherif^  without  a  rdeaie  from  the  officer. 


AFTER  HILARY  TSRM,  5  GEORGE  IV.  33 

Scarletif  for  the  defendants,  called  the  assistant,  ^  IS24« 
who  was  objected  to  by  fVilde .  as  incompetent* 
without  a  release  from  the  officer.  He  argued, 
that  the  case,  as  it  then  stood,  rendered  the  sheriff 
liable  for  the  misconduct  of  the  proposed  witness. 
Tliat  the  sheriff  would  have  his  action  against  the 
officer,  in  case  this  verdict  should  be  for  the  plain- 
tiff and  the  judgment  in  this  case  would  be  evi- 
dence  in  that  actipn.  That  the  officer  would  be 
entitled  to  compensation  from  the  assistant,  and 
the  judgment  against  the  officer  would  be  evidence 
against  the  assistant  That,  in  this  way,  the 
assistant  had  a  direct  interest  in  defeating '  this 
action. 

Scarlett^  in  answer,  said,  that  such  a  circuity 
of  interest  was  no  objection  to  the  competency  of 
a  witness ;  that  it  was  matter  of  every  day  practice 
to  release  the  officer,  but  that  he  had  never  before 
heard  of  an  objection  to  the  assistant  on  such  . 
ground. 

Abbott  Ld.  C.  J.  The  objection  does  not 
amoont  tc|  a  legal  ground  of  exclusion,  but  is  fair 
matt^  of  observation  as  to  his  credit  The  rule 
now  established  and  acted  on  is,  that  in  order  to 
exdude  a  person  called  as  a  witness,  the  verdict 
must  be  evidence  for  or  against  him,  and  an  in- 
terest beyond  this  is  too  remote  to  establish  incom- 
petency. Here  the  verdict  cannot  in  any  case, 
be  us^  against  the  assistant  by  the  defendants, 
inasmuch  as  he  was  not  employed  by  them;  but 
according  to  the  argument  a  second  judgment 
fimnded  on  this  might  affect  him.     I  think  that 

VOL.  I.  D 
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1824.  ^     does  not  fall  within  the  rule,  and  that  the  witness 
must  be  received. 

Wilde  and  Jardme  for  die  plaintiff. 
Scarlett  and  Camj^  for  the  defendants. 


ADJOURNED  SITTINGS  IN  LONDON. 


iSriS"t^.  WILLIAMS  V.  MUNDIE  and  others. 

The  privilege  jissuMPsiT  for  goods  sold  and  delivered, 
ezf^^i^to  ^^  order  to  prove  that  the  defendants  were 
SI?  Eem* "*  partners  at  the  time  of  the  sale  of  the  goods,  the 
communicated  plaintiff's  counsel  cidled  the  defendants'  attorney, 
whfle  00^2  ^^^  stated,  that  prior  to  the  commencement  of 
"?  ^P'®^  the  present  action,  and  to  the  period  at  which  the 
ty^ext^ds"'  goods  were  supposed  to  have  been  sold,  he  had 
^™«?1^*®  been  consulted  by  some  of  the  defendants  relative 
tions  which  re-  to  a  partnership  then  about  to  be  entered  into  by 

late  to  a  cause  \\^ 

or  8uit»  ezift-    tnem. 

iiy  at  tiie  time 
ofthe  commu- 
nication, or  Scarlett  objected  to  his  disclosing  what  had  been 

be^mmenc^   communicated  to  him  in  his  professional  character, 
^  contending  that  the  privilege  of  not  being  ex- 

amined to  such  points,  extended  to  all  communi- 
cations made  to  him  with  reference  to  his  profes- 
sional character,  during  the  relation  of  attorney 
and  client. 

Abbott  Ld.  C.  J.  I  think  this  evidence  ad- 
missible. The  rule  I  have  invariably  laid  down  in 
cases  of  this  kind  is,  that  what  is  communicated 
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I 

for  the  purpose  of  bringing  an  action  or  suit,  or       1884. 
relating  to  a  cause  or  suit  existing  at  the  time  of    williaim 
the  communication,  is  confidential  and  privileged ;  «^* 

but  what  an  attorney  learns  otherwise  than  for  the 
purpose  of  a  cause  or  suit,  I  think  he  is  bound 
to  communicate.  This  rule  was  adopted  by  the 
court  of  King's  Bench,  on  a  motion  for  a  new  trial, 
in  a  case  that  had  been  tried  on  the  Midland 
Circuit,  in  which  Serjeant  Adair  was  counsel. 
This  is  not  the  first  time  this  question  has  arisen 
here,  and  it  is  one  to  which  I  have  given  much 
consideration.  ^  Having  formed  this  opinion,  I 
think  it  unnecessary  that  the  question  should  be 
further  discussed  here.  The  defendant's  counsel 
may  tender  a  bUl  of  exceptions,  or  I  will  in  any 
other  way  assist  him  in  raising  the  point  for  yie 
opinion  of  the  court  from  whence  this  record 

issues. 

Verdict  for  the  defendants. 

F.  Pollock  and  Wylde  for  the  plainti£ 
Scarlett  and  /•  Parke  for  two  of  the  defendants. 
Alderson  for  the  other  defendant 


Hie  warn  point  was  ruled  by  AbhoUy  Ld.  C.  J.,  in  fVardstvorth 
▼.  Hamshaw  and  another.  Sittings  after  Hilary  Term,  18]  9, 
2  Bro.  &  Bing.  5.  n^  and  appears  to  have  been  the  opinion  of 
Lord  Kelson  in  Cobden  ▼•  Kendrick^  4  T.  IL  431.  and  Jhtffin  v. 
Smiiky  Fieake's  N.  P.  C.  108.  But  in  Cromack  ▼.  Heathcote,  2  Bro. 
i[  Bing.  4k  the  Court  held  that  the  rule  was  not  confined  to  attor- 
neys employed  in  a  cause. 

See  the  cases  on  this  subject  collected  in  PhiU^fps't 'Eyidence^ 
v<d.L  p.  184.  6th  edit.,  and  the  conclusion  there  adopted  is,  that 
thispriTOegeis  not  confined  to  those  cases  only  where  he  is  em- 
ployed in  a  suit  or  cause,  but  extends  to  all  8i:^h  communica** 

D  2 


36  CASES  AT  NISI  PRIUS, 


1824.  dons  as  are  made  to  him  in  his  professional  character,  and  with 
reference  to  professional  business.  See  also  the  cases  collected 
in  the  notes  to  Parkhurst  v.  Lauaen,  2  Swanst.  Rep.  199. 200. 


WlUJAMB 

V. 

MuMDIE. 


GuiLDium        DOE  dem.  PITT  v.  LAMING  and  another. 

Feb.  27  f  1824. 

Covenant  in  a   £jECTM£KT  on  a  forfeiture. 

j^^^  Stephen  Pitt,  the  lessor  of  the  plaintiff,  had  by 
transfer,  tet  lease  dated  the  1 2th  of  July,  1802,  demised  a  tene- 
wU^^partwUh  ment  called  the  Grigsby  Chop-house,  to  recover 
^^^  which  this  ejectment  was  brought,  to  one  William 
TBOMeA^mthat  Laming,  for  a  term  of  19  years. 
h^Pieoie:  Th^  Icasc  Contained  the  following  covenant : 
Jl^fJ*^ .•  "  That  tiie  said  William  Laming,  his  executors  or 

a  creditor  .  administrators,  should  not,  nor  would  at  any  time  or 
for^monc?  ui-  ^mes  tiiereafter,  during  the  continuance  of  the  term 
Tanced,  was  thereby  granted,  or  intended  so  to  be,  grant  any  un- 
tpjtt^w^m  der-lease  or  leases,  for  any  term  or  terms  whatso- 
the  meaning  eyer^  or  let,  sct,  or  assign,  transfer,  set  over,  or  other- 
nant.  wi^  part  with  the  said  messuage  or  tenement  and 

premises,  with  the  appurtenances  thereby  demised, 
or  that  present  indenture  of  lease,  or  his  or  their 
term  or  interest  by  that  indenture  granted,  or  in- 
tended  so  to  be,'  or  any  part  thereof,  without 
the  special  licence,  consent,  and  approbation  of 
the  said  Stephen  Pitt,  his  heirs  or  assigns,  under 
his  or  their  hands  in  writing  first  obtained  ;**  and 
then  followed  the  usual  proviso  for  re-entry  for 
breach  of  this  covenant. 

Laming  deposited  this  lease  with  Messrs.  Coombe 
and  Co.,  brewers,  as  a  security  for  money  advanced 
by  them.    . 
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^arletU  for  the  lessor  of  the  plaintifl^  contended       i«34w 
that  the  depositing  the  lease  with  the  brewers  was  D^[dem!ftTT 

a  breach  of  the  covenant  "or  o/Aerwwe  par/ tioi/V*  ^ 

and  that  the  lessor  of  the  plaintiff  was  entitled  to     ^"^^^^^ 

recover  for  the  forfeiture. 

Abbott  Ld.  C.  J.  was  of  opinion  that  the  de- 
livery of  the  lease  to  the  brewers,  as  a  security  for 
the  payment  of  money  adv^iced  by  them,  was  not 
such  a  "  parting  with''  as  to  work  a  forfeiture. 

Verdict  for  the  defendants. 

Scarlett  for  the  plauitiff. 

Gwmey  and  Hutchinson  for  the  defendant 


In  the  foUowing  Easter  Term,  Scarlett  moved 
to  set  aside  this  verdict.     But  the  Court  were  of 
(pinion  that  this  case  did  not  differ  in  principle 
from  Crusoe  v.  Bugby,  2  Bla.  76O.,  and  3  Wilson, 
234.,  and  refused  the  rule. 


BRUTT  V.  PICARD.  Guildhall, 

Feb.  28,  18S4. 

This  was  an  action  by  the  indorsee  against  the  A  bill  having 
acceptor  ofa  bill  of  exchange.  .  ^^  ms^ 

The  biU,  after  it  was  drawn  and  accepted,  was  in8teadofi8S3, 
given  to  a  person  of  the  name  of  Bennett,  who  was  the  ^wer 
the  agent  both  of  the  drawer  and  acceptor,  to  de-  J^ whSthad' 
liver  to  the  indorsee.    Bennett  discovering  that  the  been  men  to 
di^  was  January,  182S,  instead  of  January,  1823,  to  thelndorw 

see,  without 
their  knowledge  or  consent,  corrected  the  mistake :  Held  that  such  alteration  did  na 
thebUr 
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IM*.  without  again  seeing  the  drawer  or  acceptor^  and 
before  he  delivered  the  bill  to  the  indorsee,  altered 
the  figure  2  into  a  3. 

Storks^  for  the  defendant,  contended,  that  this 
bin  having  been  altered  after  it  was  drawn,  and 
without  the  knowledge  of  either  the  drawer  or 
acceptor,  not  only  required  a  new  stamp,  but  the 
alteration  vacated  the  bill,  the  parties  not  consents 
ing  to  it. 

Abbott  Ld.  C.  J.  I  shall  leave  it  to  the  jury  to 
decide,  whether  this  bill  was  not  dated  by  mistake 
1822.  If  they  are  of  opinion  that  it  was  originally 
the  intention  of  the  parties  to  the  bill  that  it  should 
have  been  dated  1823,  and  that  the  %ure  2  was 
inserted  by  mistake,  I  am  of  opinion  that  this 
alteration  will  not  vacate  the  bill. 

Verdict  for  the  plaintifi. 

Denman  C.^S.  and  l!.  Lowes  for  the  plaintiff. 
Storks  for  the  defendant. 


Kershato  ▼.  Coxy  S  Esp.  N.  P.  C.  246.  See  10  East,  437. 
Jacobs ▼.  Harty  2 Starkie,  45.  Dawnes  v. Richardson^  SB. 6c  A. 
674.  BayUy  on  Bills,  last  edition,  89.,  and  Come  v.  Halsail^ 
SStarkie,  S6. 
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WARING  V.  HOGGART:  OuiLDBAtL, 

itfordl  4, 1824. 

Action   against    an    auctioneer  to    recover  the  A  lessee  of 
deposit  money  on  the  purchase  of  some  ground  ^  ^  oov^uat 
rents  and  leawshold  property.  -       minai  certain 

^     ^      ^  obnoxious 

The  sale  was  under  an  order  of  the  Vice  Chan-  trades,  with  a 

^hJLit  pKmso  for  re- 

*^^"*"'  eotry^mntf 

The  estate  upon  which  houses  had  been  erected^  ^iT"^"^ 
and  out  of  which  the  ground  rents  issued,  betonged  erected  on  the 
U)  a  person  of  the  name  of  Brandon,  who  had  ^^^iZi 
demised  the  land  for  a  term  of  years  with  pro-  lar  coyenant 
viso  fiM*  re-entiy  on  breach  of  a  covenant  in  the  He(f^i?a* 
lease,  that  the  lessee  and  his  assigns  should  not  use  £||||^^|^f  ^ 
or  exercise  certain  obnoxious  tnuies  (therein  enu-  houses  on  the 

.     «v   '_  .1  sameland^and 

merated)  on  the  premises.  of  the  im- 

The  original  lessee  had  erected  houses  upon  the  proved  cround 
land,  but  the  under-leases  which  he  had  granted  of  houses  so  un- 
these  houses  contained  no  covenant  against  the  ob-  ^^^Si!^' 
noxious  trades  provided  against  by  the  original  his  deposit 
lease.    The  improved  ground  rents  issuing  out  of  ^^kSonbthe 
the  houses  so  underlet,  and  leases  of  other  houses  ^^f^^Jj^ 
already  erected,  having  been  put  up  to  auction  by  been  mention- 
the  assignee  of  the  original  Jessee,  the  plaintiff  be-  ditbns  ^  sale. 
came  the  purchaser  of  the  ground  rents  and  of  two 
of  the  houses.    The  conditions  of  sale  stated  the 
covenant  in  the  original  lease  against  the  obnoxibus 
trades,  and  that  such  covenant,  together  with  the 
usual  covenants,  would  be  inserted  in  the  under 
leases  to  be  granted  to  the  purchasers.     No  men- 
tion was  made  as  to  whether  these  covenants  were 
contained  in  the  under-leases  already  granted  of 
the  houses. 
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18«*.  ^  SibrlelU  for  the  plaintiff,  contended  that  the 
purchaser  was  entitled  to  recover  back  his  deposit 
money,  the  title  proving  defective  from  this  cove- 
nant not  having  been  inserted  in  the  under-leases, 
as  the  under  lessee  might  by  his  acts  cause  the  for- 
feiture of  the  original  lease,  and  leave  the  pur- 
chaser without  any  remedy.  The  conclusion  which 
would  generally  be  drawn  from  these  conditions  of 
sale  would  be,  that  the  under-leases  contained 
covenants  against  the  obnoxious  trades  similar 
to  that  in  the  ori^nal  lease,  which  turns  out  not 
to  be  the  case. 

Abbott  Ld.  C.  J.  I  am  of  (pinion  that  it  is  the 
duty  of  every  person  truly  and  honestly  to  repre- 
sent that  which  he  is  to  selL  A  carefid  man  and 
a  lawyer  looking  at  these  conditions  of  sale  might 
ask,  what  were  the  terms  of  the  leases  which  had 
been  granted  ?  The  purchaser  is  informed  by  the 
statement  in  the  conditions,  that  the  original  lessee 
is  restrained  from  carrying  on  these  obnoxious 
trades,  and  that  in  the  leases  to  be  granted  to  him 
a  similar  covenant  is  to  be  entered  into ;  none  but 
a  very  careftd  person  would  suppose  that  it  could 
be  doubtfiil  whether  the  persons  to  whom  under- 
leases had  already  been  granted,  were  bound  in 
the  same  manner.  I  am,  therefore,  clearly  of  opi- 
nion that  the  plaintiff  cannot  be  bound  to  take 
this  title. 

Verdict  for  the  plaintifil 

Scarlett  and  Hutchinson  for  the  plaintiff 
Marryatt  for  the  defendant 
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MARSHALL  v.  GRIFFIN.  Guildhajx, 

March  5,1824. 

Assumpsit.    The  four  first  counts  were  on  bills  of  Where  the 
exchange.    There  was  a  demurrer  and  joinder  to  SUnSj^f  a 
the  first  and  second,  general  issue  as  to  the  residue  declaration 
of  the  declaration,  and  venire  tarn  ad  trkmdtan  quam  of  exchange, 
ad  inquirendum^  &c.  Tdl^iS!^ 

and  jomder  to 

Only  two  bills  were  produced,  and  these  having  anV^wif* 
been  proved,  F.  Pollock^  for  the  defendant,  insisted  "«^  ^*^«. 

rest*  ^^yyl  wMMi 

that  as  the  plaintiff  on  the  execution  of  a  writ  of  uuatio,&c. 
inquiry,  is  bound  to  produce  the  bill  or  note  set  ^^^^^^^^ 
out  in  the  declaration,  the  two  bills  produced  unproved 
must  be  applied  to  the  counts  which  had  been  w'l/notoUig!^ 
danurred  to,  and  damages  contingently  assessed  ^  ^^^^^ 
on  them ;  and  as  only  two  had  been  produced,  the  demurred  to^ 
defendant  would  be  entitled  to  a  verdict  on  all  the  udl ton^ 

other  counts.  nal  damages 

on  those 
counts,  and  to 

Abbott  Ld.  C.  J.  The  reason  why  a  phiintiff  J^  Sj^^li^*  ^^ 
»  bomd  to  produce  the  bill  or  note  on  an  inquisi-  ^.'^.^  ^ 
tion  after  judgment  by  default,  is,  that  the  jury 
may  see  whether  there  is  any  indorsement  of  pay- 
ment on  it.  But  on  such  an  inquiry,  if  no  note  is 
pitxluced,  the  plaintiff  is  entitle  to  nominal 
damflf^es.  And  so  here  the  plaintiff  is  entitled  to 
a  verdict  for  the  amount  of  the  bills  proved  on  the 
counts  to  which  the  defendant  has  pleaded,  and  to 
U.  damages  on  those  demurred  to,  the  defendant 
by  his  demurrer  haying  admitted  the  existence  of 
the  bills  declared  on,  and  put  himself  to  the  judg- 
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1824.       ment  of  the  court,  as  to  his  legal  liability  upon 

Mabshall    them. 
_  «>•  Verdict  for  Ae  plaintiff 

Marryatt  and  Comyn  £br  the  plaintiff* 
F.  Pollock  for  the  defendant 


OuiuwAit,  JENNINGS  r.  GRIFFITHS^ 

Ifcrdl  6,1894. 

The  registered  AcTioN  for  repairs  done  by  the  plaintifi^  a  ship- 
SSb ^  wri^t,  on  the  brig  Favorite. 
fiaHeftrre-  Xhe  repairs  were  done  in  Jtme,  1883,  by  the 
actaalijf  dcme  orders  of  PeUott^  the  commander.  The  registry 
^"LKmT  made  in  1808,  at  Beaumaris  in  Waks^  and.  the 
ownmhipii    affidavit  dt  the  defendant,  statinir   himself  and 

prima  joeif 

endoice  of     another  to  be  joint  owners,  were  proved.     The 

^^S?  defendant  acted  as  owner  and  commander  till 

A  ^iifi^^  1881,  when  he  transferred  the  ship  by  bUl  of  sale 

interest  ha?-    to  his  son  J.  Grffftths^  who  became  commander, 

StK§^  and  acted  as  such  till  Mflry,  1823;  J.  GrfffUks 

the  iqpi         then  conveyed  the  ship  to  Ketmingf  who  appointed 

ceued  to  i^  Pettott  commandcr.    No  new  registiy  was.  made  rf 

♦Sf^.!??     these  transfers,  but  they  were  indorsed  on  the 

mentof^     certificate  of  r^istry  kept  on  board.    It  was  at- 

^^*  tempted  by  Scarlett  for  the  plaintiff,  to  show  that 

the  conveyance  from  the  defendant  to  J.  Griffiths^ 

was  not  an  absolute  one  of  the  defendant's  whole 

interest,  but  that  he  still  continued  beneficially 

interested  in  the  ship.     The  case  of  Dcfwson  v. 
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L(mgfbrd^  tried  before  his  lordship  at  Gtdldhalk  in     ^  ^^^  ^ 
the  year  1829,  was  mentioned.  Jxunhim 


Abbott  Ld.  C.  J.  in  summing  up  to  the  jury 
observed :  The  difficulty  which  exists  in  this  case 
arises  out  of  certain  acts  of  parliament  relating  to 
the  transfer  of  ships.     Particular  ibrms  and  regu- 
lations have  been  rendered  necessary  by  those ' 
statutes,  and  they  have  even  gone  so  far  as  to  say 
that  there  can  be  no  legal  ownership  in  any  person 
who  has  neglected  to  comply  with  the  forms  pre- 
scribed ;  one  of  these  is,  that  the  ownership  must 
be  roistered  at  the  proper  office.     The  object  of 
die  l^islature  in  passmg  those  statutes,  was  clearly 
<me  of  general  poUcy :  namely,  to  prevent  foreign- 
eiB  from  participating  in  the  advantages  which  it 
vas  intended  to  give  to  British  shipping  only;  and 
tbe  use  of  the  registry  is,  to  enable  the  government 
efficttS'  to  ifiscertain,   at  all  times,  that  the  real 
owners  aire  British  subjects.    Soon  after  the  pass- 
ing of  thooe  acts,  the  leaning  of  courts  of  law  in  the 
ooiiatniction  of  them,  was,  to  say  that  the  registered 
owners  of  ships  should  at  all  events  be  liable  for  the 
rqiairs.     But  the  subject  having  become  more  ac- 
curately understood,  a  better  and  more  correct 
[Mrindple  now  prevails ;  and  the  recent  cases  have 
decided  that  the  true  question  in  matters  of  this 
desd^tion  is,  <<  upon  whose  credit  was  the  work 
dime?^     That  question  would,  in  most  cases,  be 
decided  by  the  fact  of  legal  ownership,  ibe  repairs 
being  generally  done  for  the  legal  owner.     But  it 
may  so  happen  that  the  name  of  a  person  may  h& 


Gbufiths. 
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1824.       retained  on  the  registryt  after  he  has  ceased  to  be 
Jbmnwgb.    beneficiaUy  interested  in  the  ship,  or  to  interfere 
Q*''         with  its  concerns.     The  question  was  so  left  to  the 
jury  in  the  case  referred  to  by  the  learned  counsel 
for  the  plaintifi^  and  I  do  not  consider  that  any 
thing,  I  am  now  saying  can  at  all  impeach  the  cor- 
rectness of  the  decision  of  that  case;,  the  circum- 
stances of  which  I  well  recollect      There  the 
registered  owner  had  parted  with  his  interest  in 
the  ship,  but  with  a  stipulaticm  that  he  should  re- 
tain possession  of  the  bill  of  sale^  and  receive  part 
/"  of  the  profits,  until  the  bills,  in  consideration  of 

.  which  the  transfer  was  made,  should  be  paid.  He 
had  himself  been  in  the  habit  of  employing  the 
tradesmen  about  the  ship,  and  had  given  no  noti- 
fication to  them  that  his  intei^st  in  the  vessel  had 
ceased.  And  the  jury  very  properly  said,  that  the 
work  had  been  done  on  his  credit.  But  in  the 
case  before  you,  it  does  not  appear  £hat  the  de- 
fendant had  the  slightest  knowledge  of  the  work 
being  done,  nor  that  the  plaintifi*  had  any  Veason 
to  suppose  him  connected  with  the  vessel ;  and  if 
he  had  consulted  the  register,  he  would  have 
fi^und  anotlier  person  to  have  been  in  joint  owner- 
ship with  him.  The  repairs  were  not  even  ordered 
by  the  son,  but  by  the  direction  of  a  captain  ap- 
pointed by*a  stranger  to  the  defendant,  and  that 
tpo  whilst  he  was  residing  in  a  distant  part  of  the 
kingdom.    The  question  for  you  to  consider  is» 

<*  Were  or  were  not  these  repairs  done  upon  the 
credit  of  the  defendant" 

The  plaintifi^s  counsel  then  chose  to  be  non? 
suited.  ^ 
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Scarlett  and  Holt  for  the  plaintiff:  1824. 

Marryatt  and  R.  V.  Richards  for  the  defendant     JwrNiwos 


V, 
GhtlTFITHt. 


Vide  AbboU  on  Shipping,  21.    Rich  v.  Coe^  Cowp.  636. 

Y<na^  V.  Brander,  8  East,  10.     Trea)h(dla  ▼.  Aotoe,  11  East, 

455.  Frazer  ▼.  MoriA,  18  East,  238.  Prater  v.  Msr^A,  2  Camp. 

5ia  ifiisM  T.  Cantoiri,  S  Camp.  354.  Holt  on  Shipping,  352. 


SECOND  ADJOURNED  SITTINGS  IN  LONDON. 


goYern* 


DE  LEMA  t;.  HALDIMAND.  GoitDHALt, 

Assumpsit  for  work  and  labour.  A  foreign  con- 

The  SjHnUsh  government,  in  November^  1881,  g^'J^^^i" 
entered  into  a  treaty  with  a  house  at  Pom,  Ar-  recdhrlng  a 
dahif  Hubbard^  and  Co.,  for  a  loan.    Ardoin  and  ^ 
Co.  disposed  of  a  portion  of  this  loan  to  the  de-  ™  .    . 
feidan^  in  consequence  of  which  they  became  action  for  the 
hokUfrg  of  Spanish  bonds  to  a  very  considerable  SSJ^hTis 
amount.     In  order  to  provide  against  the  loss  of  heen  put  to,  m 
the  bonds  by  transmitting  them  to  Madrid^  arti-  budoMl^r 
de  3  of  the  treaty  gave  permission  to  the  contrac  S^^hich 
tors  to  get  certificates  from  the  consuls  in  lAmdon  he  acted  as  the 
and  Paris  of  the  bonds  having  been  delivered  up,  Swn^era! 
and  the  Spanish  government  engaged  thiit  the  ment,andin 
bonds  lihould  be  acknowledged  at  Madrid  on  pre-  their  express^ 
senting  such  certificate.    In  18««  and  1823  the  '°*^~^^'^ 
pkdntifi^  who  was  the  resident  consul-general  for 
Spain  in  this  country,  was  applied  to  by  the  de- 
.fendant  to  give  certificates  for  the  bonds  which 
the  defendant    then    held,   amounting  to  nearly 
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1  Wi.       1,894,1 20  British  currency.    The  plaintiff  attend- 
Db  Lima     ^  &^  the  counting-house  of  the  defendant  for  this 
u    *  purpose,  and  gave  certificates  for  all  the  bonds. 

This  business  was  commenced  in  March  1 822,  and 
concluded  in  1823.  The  plainti£^  during  the  time 
of  this  attendance,  for  the  purpose  of  examining  the 
bonds,  claimed  certain  fees  for  doing  the  business, 
which,  he  stated,  did  not  fall  within  the  ordinary 
duties  of  a  consul,  for  which  alone  he  received  a 
salary  from  his  own  government.  The  defendant 
had  promised  to  pay  the  plaintiff  any  thing  he 
might  be  legally  entitled  to  receive.  It  appeared 
that  the  plaintiff  had  express  instructions  from 
his  own  government  to  ddiver  certificates  to  the 
holders  of  Spanish  bonds  after  having  examined 
and  verified  them. 

^  Scarlett^  for  the  defendant,'  contended  that  the 
action  could  not  be  maintained,  as  the  plaintiff  had 
only  performed  that  which  fell  within  the  ordinary 
scc^  of  his  duty  as  consul,  and  for  the  perform- 
ance of  which  he  received  a  salary  from  his  own 
country. 

Abbott  Ld.  C.  J.  I  am  of  opinion  that  this 
action  cannot  be  sustained.  The  plaintiff  was,  in 
the  present  instance,  acting  as  the  officer  of  his 
own  government,  and  in  direct  conformity  to  in- 
structions which  he  had  received.  In  cases  where 
he  acts  between  one  individual  and  anotlier,  he 
may  be  entitled  to  receive  fees.  But  here  he  is 
acting  directly  as  the  officer  of  his  own  govern- 
ment. 

Nonsuit. 
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The  Attorney  General^  Marryatt,  and  Piatt  for  182*. 

Ae  plaintiff.  D,  lbk a 

Scarktt  and  Gwmejf  for  the  defendant  Halbocawd. 


DRABBLE  v.  DONNER.  Guildhall, 

Trover.     The  defendant,  who  was  a  foreigner,  A  notice  to 
came  to  this  countiy  in  August  last,  and  under  a  l^tte^byUie 
judge's  order  was  held  to  bail  in  the  present  action;  §^^^  ^ 
since  which  period,  until  the  time  of  the  trial,  he  wasafordgner, 
had  remained  in  this  country,  his  usual  place  of  Sdd^to^wST 
residence  being  Denmark.    Notice  to  produce  cer-  upon  cambg 
tarn  letters,  which  had  been  written  to  him  when  try  serra^* 
abroad  in  the  year  1806,  was  served  upon  him  on  "^^^ 
Saturday  the   10th  *  of  Aprils  the  trial  being  on  triaifHm 

Ai.^  i^aU  lenredonthe 

tne  14tll.  lOth  of  April, 

the  trial  taking 

Scarlett^  upon  the  notice  being  proved,  and  the  i4th:Heidtii& 
plaintiff^s  being  about  to  give  secondary  evidence  ^Sndanr^ 
of.  the  contents  of  the  letters,  objected  on  the  <!«<»  of Ae 
ground,  that  sufficient  time  had  not  been  given  to  thoogh^e  iV 
Ae  defendant  to  procure  the  original  letters  which  J^^^^ 
were  addressed  to  him  when  abroad,  and  were  to  yeanlack, 
be  presumed  to  have  been  left,  where  the  party  ^  the  defend- 
was  domiciled.  5"^  ^  ^^  "»- 

denoe  abroad. 

Abbott  Ld.  C.  J.  I  have  never  known  this  ob-* 
jection  raised  before.  I  should  think  it  too  dan- 
gerous to  hold,  that  secondary  evidence  is  not  to 
be  received  in  cases  like  the  present  It  would 
lead  to  great  inconvenience  and  delay  if  trials  were 
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1824.       allowed  to'  be  postponed  upon  objections  such  as 
Di^^^i^     this.     I  am  therefore  of  opinion  that  the  plaintiff 
*'•         is  in  a  condition  to  give  secondary  evidence  of  the 
contents  of  these  letters. 

Case  referred. 

The  Attorney  General  and  Comyn  for  the  plain- 
tiff. 

Scarlett  and  F.  Pollock  for  the  defendant 


Guildhall,  BRANT  V.  ROBINSON. 

JprU  15, 18S4. 

In  an  action  of  This  was  an  action  of  deceit. 


J3S^io  "*"  In  order  fo  show  the  insolvency  of  a  person  of  the 
^^°^^  name  of  GiUmgham^  at  the  tinib  the  defendant  had 
fiu^^  represented  to  the  plaintiff  that  he  was  a  person  fit 
«?jj^5£^  to  be  trusted,  the  wife  of  GUlingham  was  called. 

01  tfatt  dcfend- 

petent^vi^      Scarlett ^  for  the  defendant,  objected  to  her  com- 

^^^dSndant  P^*®^^>  ^^  ^^  ground  that  if  the  plaintiff  reco- 
npreientod  vered  in  the  present  action,  it  would  discharge  the 
sop  fit  to^*  witness's  husband  from  all  liability,  for  the  gbodd 
^■"u*^*  which  he  had  purchased  of  the  plaintifi^  as  a  debt 

could  not  be  paid  twice  over. 

The  Attorney  General  for  the  plaintiff  contend- 
ed, that  this  being  an  action  to  recover  damages 
far  a  tort^  could  not,  in  any  way,  be  a  bar  to  ano- 
ther action  by  the  present  plaintiff  for  the  breach 
of  this  contract  with  him,  and  cited  Smith  v.  Har^ 
riSf  2  Starkie,  47. 


«• 


i 
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Abbott  Ld.  C.  J.     Upon  the  authority  of  the 
case  in  Starkkj  I  shall  admit  the  evidence.  "brant 

Verdict  for  the  plaintiff,  damage;s  375/.  ^• 


Robinson. 


The   Attorn^  General  and   Campbell   for  the 
plaintiff. 

Scarlett,   Gumey,  and  F.  Pollock,  for  the   de- 
feDdant. 


FULLER  aifd  others  v.  SMITH  and  others.        P^J/u'l^t"' 

if/inl  21, 1824. 

Assumpsit.     Money  had  and  received.  The  piaintifls, 

It  appeared  that  the  plaintiffs,  who  were  bankers,  counted  for 
had  discounted  for  the  defendants,  who  were  bill-  ^l^ffS"^ 

'  ants,  bill-bro- 

brokers,  a  bill  of  exchange  for  271/.,  arid  which  kers^abiUofex- 
the  defendants  did  not  indorse.      It  afterwards  the^StTrdid 
turned  out  that  the  bill,   which  purported  to  be  not  indorse. 

\  1  ,  .   Thesignatures 

drawn  by  one  Ltmn,  and  to  have  been  acce{ttea  of  the  drawer 
by  Norman  and  Co.,  land  indorsed  by  a  person  of  ^^  fa^'of 
the  name  of  Simpson^  was,  as  regarded  the  drawer  whom  kept 
lind  acceptor,  altogether  a  forgery,  and  that  Simp-  with  the  piain- 
son.   fte  indorser,    had  absconded  and  left  the  J*®)  ^^^  , . 

1      m       tX         n  foiiged:  Held 

co^try.     The  plainti£&  were  the  bankers  of  Nor*  that  the  de- 
man  and  Co.,  and  the  bill  purported  to  be  accepted  iS)1^o  7^^^ 
payable  at  their  house.  ^"°^  '^®   ^ 

■^  -^  mon^y,  and 

that  the  fact 

The  Attorney  General,  aft^r  having  stated  that  Tng'^j^^^ 

he  was  in  a  condition  to  show  that  the  defendants  [he^do«L^° 

acted  only  as  the  brokers  of  Simpsom    and  that  for  whom  they 

ihey  paid  over  the  money  to  hinf  as  soon  as  they  wodd  not  r"' 

received  it  fi*om  the  plaintiffs,  contended  that  the  1?®^*  ^^^P ,. 

*  froflli  their  lia- 

defendants  were  not  liable,  -never  having  indorsed  biiity. 
the  bill,  but  acting  merely  as  agents,  they  were 

VOL.  I.  E    . 
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iS24f»  discharged  from  all  responsibility  upon  paying  over 
FuiLfc*  ^^^  money  to  their  customer  Simpson^  for  whom 
^^         they  had  been  emplojred  to  discount  riie  bill.  ^^ 

A  witness  was  then  called,  to  prove  that  they 
were  mere  agents,  and  that  they  had  paid  over  the 
proceeds  of  the  bill  to  Simpson. 

Abbott  Ld.  C.  J.  This  is  an  action  to  recover 
271/.,  as  money  had  and  received  by  the  defendants 
to  the  plalnti^'  use.  The  only  Question  of  fact 
for  you  to  consider  is,  whether  the  defendants  did 
pay  over  the  money  to  Simpson  in  the  manner  that 
has  been  stated.  I  think,  however,  that  the  plain- 
tiJte  are>  at  all  events,  entitled  to  your  verdict,  being 
of  opinS>n,  in  point  of  law,  that  even  if  the  money 
was  paid  over,  as  has  been  stated,  the  defendants 
are  nevertheless  liable  to  the  plaintifi^.  If  you 
take  a  bill  without  an  indorsement,  you  cannot 
sue  the  person  from  whom  ;^u  receive  it,  but  then 
^  you  take  it  as  a  bill;  but  here,  in  fact,  the  instru- 
ment on  the  faith  of  which  the  money  was  ad- 
vanced, turns  qpt  not  to  be  a  bill  of  exchange,  as 
it  was  represented,  heitig  altogether  a  forgery,#and 
that  I  conceive  to  be  the  distinction.  ^ 

His  lordship  directed  the  jury  to  find  for  the 

.  plaintiffs,  but  to  inform  hrni,  whether  they  'were 

satisfied  the  money  Was  paicf  over  to  Simpson. 

The  jury  found  a  verdict  for   the   plaintifif^, 

datnages  271^9    but  stated  tiiat   they   were  not 

.^flMdsfied  that  tHe  money  had  been  paid  over  to 


"t> 


(a).  In  the  case  of  Jones  v.  R^^dcy  5  Taunt.  488.  it  was  decided 
.  that  a  person  who  dfscounts  a  forged  Navy  Bin  for  one  who 
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Scarlett  and  Gotdboum  for  the  plaintiffs.  1824. 

The  Attorney  General  and  Campbell   for  the      Fuller 
deiendants.  Smfts. 


has  DO  knowledge  of  the  forgery,  may  recover  back  the  money, 
as  had  and  received  to  his  use,  upon  failure  of  the  consider- 
ation. And  the  principle  is  there  laid  down  by  Gibhi  C.  J.  that 
the  negotiator  of  a  bill,  by  declining  to  indorse  it,  is  not  relieved 
from  tbat  responsibility  which  attaches  on  him  for  putting  off 
aninatruDoent  as  of  a  certain  descriptiop,  which  turns  out  not  to 
be  such  as  he  represents  it.  In  the  subsequent  case  of  Smith 
V.  Mercery  6  Taunt.  76.,  it  was  held  (Chambre  J.  dissentient^  that 
bankers  who  paid  a  forged  acceptance  of  one  of  their  customers, 
made  payable  at  their  hoiiae,  could  not  recover  the  money 
from  the  bonS  Jide  holders  of  the  bill,  to  whom  the  payment 
was  made,  on  the  principle  that  it  was  the  duty  of  the  bankers 
^  have  ascertained  the  authentrcity  of  the  order  before  they 
obeyed  it ;  and  because  by  taking  up  the  bill  they  had  deprived 
the  holders  of  the  remedy  which  they  might  have  had  against 
some  prior  parties  on  the  bilL  Vide  also  Price  v.  Npak,  3  Burr. 
135i.  1  Bla.  390. 

In  the  principal  case  it  would  seem,  that  the  fact  of  the  de- 
fendants* having  paid  over  the  money  to  Simpson^  would,  if 
proved,' liave  niule  no  difierence,  inasmuch  as  the  payment 
to  them  must  have  been  made  on  the  cred^  of  their  possession, 
and  negotiation  of  ^e  bill,  j^d  the  cas!A  distinguished  from 
that  of  Smith  v.  Mercer^  by  the  circuipstance  of  the  plaintiff* 
having  paid  the  money -on  their  own  account,  and  not  in  obe- 
dience to  the  forged  acceptance  of  their  customer. 


# 
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GcitDHAu,'  SUTTON,  Bart.  v.  The  GOVERNOR  and  COM- 
Apraii.ie34.  PANY  of  the  BANK  of  ENGLAND. 


v<^ 


The  Governor  This  was  an  action  on  tRe  case  against  the  de- 
oftheBankof  fendants  for  neglecting  and  refusing  to  pass  a 
^^n*"iectS"  power  of  attorney  executed  by  the  plaintiff,  for 
imd  delayed  to  the  transfer  m  stock  standing  in  his  name  for 
ofStor^for  ^^  unreasonable  length  of  time,  whereby  the  plain-  v 
the  transfer  of  tiff  was  injured  and  damaged  in  consequence  of  an 

stock  for  an        .  m        t»  n  l^      n    %        n       i 

unreasonable     intemiediate  fall  of  the  funds. 
to"^n^e?i?^       In  Oc/t  1823,  the  plaintiff,  who  was  possessed 
damages  for     of  62,702?.  9^.  8fl?.  3  pcT  ccTit.  cousols,  was  dcsirous 
tainedincon-  of  Selling  the  same^  for  the  purpose  of  purchasing 
iXrmSiate^  an  eitate  in  Norfolk.     A  blank  power  of  attorney^ 
fall  of  the       was  obtained  from  the  Bank,  and  filled  up  and 

execute!^  in  the  usual  way,  empowering  a  Mr. 
Macdougallj  the  solicitor  of  the  plaintiff,  to  make  the 
sale.  On  the  20th  of  October  the  broker  employed 
by  Mr.  Macdougall  lodged  this  pow^  of  attorney 
in  the  proper  oflfice  at  the  Bank. 

It  ajppeared  tif  be  the  Wial  cusMm  to  leave  the 
y  warrant  one  day,  fcr  the  examination  of  the  in- 

spector, and  on  the  following  day,  if  no  objection 
is  takgn  to  it,  it  is  passed  into  the  transfer  office.  ^ 
On  tTO  day  the  broker  \4St  the  warrant  of  attor- - 
ney  at  the  Bank,  he  sold  stock  to  tha;  amount  of     ^ 
23,952/.  Ss.  Id.  to  be  delivered  on  the  following 
day,  the  price  bpng  83  Ve.  -.j     0 

On  the  morning  of  the  21st,  a  little  before  twelve 
,  o'clock, .  hof^inqui^d  at|lhe  transfer  office  whether 

the  warrant. had  passed*;  and  upori^finding  it  had 
not,  he  went  to  the  inspector's  office,  where  it  had 
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been  originally  deposited,  and  enquired  the  cause ;        1824. 
and  was  informed  by  the  inspector  that  he  had  no      SutW' 
doubt  it  was  correct,  and  would  pass.  ''   _    «• 

T  'ill  1  i?l-  T"®  GOVEB- 

It  was.  pr^ed  to  be  the  usual  custom  oi  the  ),or  and  Com- 
Bank,  upon  sums  unher  aoloOO/,  to  have  the  war-  g^^^^^^i^. 
rants  of  attorney  examined  by  the  inspector  onljff      land. 
^  and  if  he  does  not  object,  it  passes  to  the  transfer 
.  office ;  but  that  where  the  sum  amounts  to  or  ex-  '^^^ 

ceeds  20,000/.  it  is  the  custom  for  warrants  to  be 
first  examined  by  the  inspector,  and,  if  he  has  no 
objection,  they  then  pass  to  the  accountant-general,         * 
for  ftirther  examination ;  but  if  the  inspector  ob- 
jects, he  stops  them  in  the  iSrst  instance.     Ih  the 
present  case,  the  inspector  had  taken  ndifebjection 
to  the  warrant,  but  had  passed  it  to  the  accountant- 
general.  ^ 
Several  ^plications  were  made  by  the  broker «  *' 
and  Mr.  Macdougall  in  the  course  of  that  morning, 
(viz.  the  21st,)  both  to  the  inspector  and  the  ac- 
countant-general, to  know  whether  the  warrant  had 
passed,  but  they  were  informed  it  had  not ;  and 
upon  ^pe   of  tiiese   applications  Mr.  Macdougall 
di^nrea  to  know,  the  cause  of  the  delay,  but  they 
refused   to  give  him   ^y  information  upon  the        m        '" 
subject.                  *                                                                      > 
Upon  the  last  application  made  by  ^r.  Macdou-         ^ 
^gaU^  he  stated  to  the  accountant-general  the  grea( 
inconvenience  to  which  he  was  put,  having  ei*.. 
gaged  to  ^end  m  Si^olk  on  the  following  day,  to 
pay  some  of  thck  money  to  arise  on  the  proposed 
salp  o^^e  stock,  tor  an  estate  j^rchased  by  the                     < 
plaintiff;  and  informed  the  accountant-general  that 
he  should  hold  the  Bank  responsible ;  and  he  a^jpn 
desired  to  kn<Mr  the  reason  of  the  delay,  and  the 
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1824.       nature  of  the  objection ;  upon  this  remonstrance 

SvTTon      ^®  ^^^  infonned,  that  the  warrant  of  attorney  was 

r«.    J!'         before  the  Governor  of  the  Bank,  and  that  the  de- 

NOR  and  Com-  lay  was  owing  to  sotne  ^parei^t  diifeiience  between 

BmIkcSn^c-  *^®  signature  of  this  and  a  former  warrant  of  attor- 

»^N».       ney  executed  by  plaintiff.     Upon  Mr,  MacdougaU 

knowing  the  nature  of  the  objection,  he  oflered  to 

produce  the  bankers  of  the  plalntifl)  Curtis  and  Co., 

and  Praed  and  Co.,  who  would  produce  checks 

drawn  by  him,  and  authenticate  the  genuineness  of 

the  hand  writing,  and  that  he  could  also  produce 

letters  in  his  own  possession  from  the  plaintiff.     He 

also  offered  to  ^ve  the  Bank  any  indemnity  they 

might  require,  but  these  offers  were  rejected. 

The  plaintiff's  broker,  as  he  was  not  able  to 

make  the  transfer,  rebought  the  stock  on  the  21st 

'  ^  %  at  the  same  price  he  had  sold  it  on  the  preceding 

day. 

It  was  proved  that  Mr.  MacdougaU  had  acted 
upon  a  former  power  fbom  the  plaintiff,  under 
which  stock  to  tiie  amount  of  200,000/.  had  been 
transferred,  and  that  one  of  the  attesting  ¥^esses 
to  the  execution  of  that  power  was  also  an  attest- 
ig  ing  witness  to  this  second  powe^*  of  attorney. 
Mr.  MacdougaU  had  practised  as  an  attorney  in 
'^  I^ondon  for  nearly  forty  years,  and  was  well  knowiL 

to  the  solicitors  of  the  Bank,  whom  he  had  seen  in. 
the  course  of  the  morning  of  tie  21st  upon  this 
business,  and  with  whom,  it  appeared^  the  Bank 
had  previously  consulted,  as  to  the  course  which 
they  should  acbpt  with  respect;  to  this  jiower  x>f 
attorney. 

jjFhe  ^tdc  having  obtained  the  address  of  tile 
pkibtiff  firoy  Mr.  MacdougaU^  wrote  by  die  post 


V* 


AFTER  HILARY  TERM,  5  GEORGE  IV.  55 

of  that  evening,  to  enquire  whether  the  8igiiatur0       IS24. 
was  authentic,  and  upon  receiving  a  satisfactory      smoK 
answer  £ram  the  phiintiff:  on  Friday  the  24tb,   ^  ^• 

.L  j.i_  1  /•!»  The  Govxbp 

tbey  passed  the  warrant  to  the  transfer  office.  nob  and  Com- 

The  plaintiff's  broker  had  called  every  day  from  Biu«  rfal- 
tbe  ^Oth  to  the  25th,  between  one  and  two  o'clock       h^^- 
in  the  day,  to  know  whether  the  warrant  had  passed, 
and  on  the  S5th  was  informed  that  it  had.    Mac^ 
dimgall^  who  had  been  obliged  to  attend  his  en- 
gagement in  StiffoUc^  did  not  return  to  to¥^  until 
Saturday^  and  did  not  learn  until  Monday  the  97lh 
thai  the  warrant  had  passed.     The  stock  was  sold 
on  Wednesday  the  29th,  the  firs#pubUc  day.     The 
highest  price  both  on  Monday  and  Wednesday  was 
8SV«.     This  action  was  brought  to  recover  the  loas 
whiqh  the  plaintiff  had  sustained  by  the  difference 
in  the  pric«  of  stock,  together  with  the  wioiuit  oC 
commission  upon  the  first  sale,  amounting,  on  the 
whol^  to  the  sum  of  ^9/.  10^-  7d. 

Abbott  Ld.  C.  J.  This  is  an  action  against  the 
GovemcMr  and  Company  of  the  Bank  of  England, 
jEbr  neglecting  and  refusing  to  pass  a  power  of 
attorney  foaikhe  transfer  of  stock.  The  Governor 
ami  Company,  although  one  of  the^greatest  mer- 
dEatile  communities  in  the  world,  are  in  no  di£Eerent 
situation  from  private  individuals  or  private  bankers, 
but  are  equally  responsible  for  their  acts. 

It  is  wot  .a  question,  in  the  present  case, 
whether  the  Bank  of  J^Tigland,  where  any  reason- 
able doubt  arises  as  to  the  authenticity  of  a 
wgiTMit  ^f  attorney,  i|^ay  ftot  take  all  reasonable 
means  of  clearing  up  that  doubt,  betbre  they  per- 
mit such  a  warrant  to  pass.     But  tlie  points  to  be 
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1824.       considered,  as  it  appears  to  me,  are,  first,  whether 
^e  -  ^'     you    think   there    was  any  reasonable   cause   of 
V.         doubt;   and,    secondly,   supposing   there   was    a 
N^i^Md  Com-  m^onable  cause  of  doubt,  did  they  take  proper 
^A^'^^f  the    and  reasonable  means  to  have  that^oubt  cleared 
LAND.       lip.      If  there  was  cause  of  doubt,  and  they  did 
take  reasonable  means  to  investigate  it,  then  they 
are  clearly  entitled  to  jjpur  verdict     But  you  will 
ask  yourselves,  whether  it  was  not  reasonable  that" 
they  akould  have  stated  to  Mr.  Macdougall  the 
oipture  of  their  objection,  and  have  availed  them- 
selves of  the  means  which  he  oflfered  of  clearing 
away  their  doubts':  •  Can  you  consider  it  a  fit  and 
rtosonable  thing  that  they  should  refuse  the  expla- 
nation which  he  offered  ?  especially  when  you  bear 
in  mind  that  he  was  well  known  to  the  solicitors  of 
the  Bank,  and  had  passed  a  former  warrant  for  this 
very  plaintiff  for  the  sum  of  200,000/.     The  defend- 
ants, on  the  Friday  J  when  the  warrant  was  passed, 
•''ought  to   have  informed   Mr.  Macdougall ;  they 
might  either  have  wi*Itten  or  sent,  but  this  they 
neglect  to  do,  and  leave  the  party  to  wait  his  own 
time,  and  throw  all  the  risk  and  responsibiUty  upon 
him,  although  the  delay  was  wholly  for  their  own 
security.  ^  If^yoa  think  thdVe  wer6  no  reasona^e 
grounds  for  doubt,  or  if  you  think  they  did  not 
take  reasonable  means  for  clearing  up  those  doubts, 
you  will  find  fpr  the  plaii^tfff. 

Verdict  for  the  plaintiff,  damages  239/.  10^.  Td. 

,* 
Scarlett  and  J.  L.  Adolphus  for  the  plaintiff. 

icl^e  Attomey-G^nerbly  Qfpmey^  and  Bosanquet 
Seijt.  foii^the.defendaBts. 
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*  MCGREGOR  V.  LOWE.  Guildhall, 

^n/22,  1824. 

Assumpsit^  mo^y  had  and  received.  T^e  defendant 

The  plaintiff  who  had  a  scheme  for  establishing  a  pi^yed  as  the 
colony  on  the  coast  oiHonduraSj  in  a  district  called  pia^ntirs 
PmfoiSj  was  desirous  of  raising  a  loan,  tad  had  ingaioanfor 
cafiployed  the  defendant  as  his  agent  for  that  pur-  ^^^^y  on^e 
,  pose.     The  defendant  had,  accordingly,  negocilted  ^^  oLHon- 
for  this  loan,  and  instalments  had  been  paid  to  t^  fl^i  had^ 
defendant  by  various  subscribers,  to  the  amount  of  ^^^|^* 
30,000/1 ;  part  of  this  sum  the  defendant  had  paid  sp,  and  had 
over  to  the  plaintiff.     The  subscribers  being  un-  ^^t^^ 
willing  to  proceed  with  the  peculation,  forfeited  ^J^  jj 
f    their  deposits ;  and  to  recover  the  residue  of  the  loan  was  for 
I,  money  remaining  in  the  ;htods  of  the  defendant,  the  ^^aig       #     * 
this  action  was  brought     The  defendant,   upon  ^^.^.jM^    » 
receiving  the  deposits  from  the  different  subscrib-  cumbent  on 
ers,  had  issued  scrip  certificates^  upon  the  face  of  pi-o^Xe    ^ 
which  certificates  it  was  stated  that  the  loan  was  cnstence  of 

-       -  -  -  .  such  a  state,   % 

lot  the  use  oi  the  Poyats  state.  on  the  ground 

i        These  certificates  were  produced  by  the  plam-  ^^  ^S!^ 
tiff  as  part  of  the  evidence  of  his  case.    ^  bubble  to  de- 

*  ♦  €fcive  thej)ub- 

•  •lie  coulcTllot 

Abbott  Ld.  C.  J.     Is  the  plaintiff  m  a  condition  ^^^^^^ 
to  prove  the  existence  of  such  a  state  as  Poyais,  each  other.    ^ 
at  fhe  time  these  certifi&tes  issued?     I  am  of 
opinion  that,  unless  such  a  state  is  proved  to  have 
then  existed,  the  parties  to  a  msxe  bubble  to  de- 
ceive the  public  cannot  be  allowed  to  maintain  an 
action  against  each  other.     I  thRik  such  a  tran#  * 
action  not  fit  to  be  inquired  into  in  a  cOiirt  of  jus- 
i^ce.     T*hes^  certificates  import  an  existing  state 
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1824k       at  the  time  they  were  issued,  and  it  lies  upon  the-^ 
H<GuooB     plaintiff  to  establish  that  fact 
jh  ^  An  attempt  was  then  made  to  establish  the 

^  existence  of  a  state  called  Poyais^  at  the  time  of 

the  issuing  of  the  certificates;   but  the  plainti^ 

^  failing  to  establish  this,  the  Chief  Justice  directed 

the  plaintiff  to  be  nonsuited. 

Dernnan  C.  S.,  F.  Pollock^  and  JR.  V.  Richards  ttt 
the4>laintiff. 

'  ^*      ^  :  The  Attorney  General^  Campbell^  and  Broughm^ 
for  ibfi  defendant 


• 


.SS^^tSV.  CURTEIS  and^other  t;.  WILLES. 

^JHK"i^":  Action  against  the  sheriff  for  a  fidse  return  to  a 

ne«  at  Wiv^-     Wnt  OI  Jl*ja. 

^rioM^to  '^'^  defence  set  up  was  an  act  of  bankruptcy, 

♦iS^^  ^  previous  to  the  issuing  of  the  execution, 

dunes^^htt  In  Order  to  establish  this,  the  plaintiff  gave  in  evi- 

^cb^Lan^  dence  the  following  fiicts :  That  the  bankrupt,  prior 

don  was  (re-  to  his  bankru|^cy,  carried  on  the  business  of  a  linen 

^^^  draper*  at  Warwick  ;  that  he  was  in  the  habit  of 

Jili?^(P''he  ^^*"^S  London  to  make  purchases  for  his  trade  j 

"dealt, and        diat,  wheu  in  London^  he  was  frequently  at  the 

peiwns'wm    countiug  house  of  a  person  of  the  name  of  Corbett^ 

m  the  habit  of  y/^  whom  he  dealt  for  linen  and  other  things  to 

caliuu;  upon  _  _ 

himTHeidthat  a  cottsideratne  amount  While  in  town,  persons 
d^hun^toa  ^^^  Occasionally  in  the  habit  of  calling  upon  him 
cre^tor,whom  at  Corbetf%  coiinting  house.      A  person  of  the 

he  expected  to  * 

call,  and  con- 

ceaUnghimsdf  in  C.*t  home 'when  tbe  croAtir  criled,  vman  aot^baaiBniptcy. 


« 


J 


*h 


AFTER  HILARY  TERM,  5  GEORGE  IVT  59 

name  of  Johnson j  the  petitioning  creditor  under-      1824. 
the  commission,  resided  near  Corbett's  house.  Cubtms  * 

It  was  proved  that,  on  a  day  priof  to  the  issuing  v. 

of  the  execution,  the  bankrupt,  being  at  Corbett's 
counting  4iouse,  desired  him  not  to  let  Johnson 
know  he  was  in'  town,  as  ^^  he  would  plague  him  ^ 

for  mon^."  Corbett  informed  the  bankrupt. "  that 
be  expected  him  to  call  that  morning,  and  that  he 
had  better  keep  out  of  the  Way/'  Soon  after  this 
conversation  the  bankrupt,  being  informed  that 
Johnson  Vas  entering  the  shop,  In  order  to  avoid  ^ 

seeing  him,  secreted  himself  tp  the  cellar,  where  he 
remained  until  he  was  informed  that  Johnson  had  >^ 

left?the  shop.  * 


The  Attorney  General  contended  that  the  de- 
fendant had  failed  in  proving  an  act  of  bankrupt- 
cy ;  that  the  only  ground  on  which  this  could  be 
put  as  An*  «ct  of  bankruptcy  was,  '<  an  absenting 
himsdf  None  of  the  cases  have  extended  fur- 
ther tiian  a  person  absenting  himself  from '  his  . 
dwdling  hnuse ;  or  from  his  ordinary  place  of  busi- 
ness ;  or  fix>m  a  place  where  he  had  made  an  ap- 
pointment with  a  particular  creditor ;  or  in  order 
to  avoid  legal  process.  Here  it  was  not  his  usual 
l^ace  of  business,  and  he  had  no  appmntment  wit)i 
the  pna^colar  creditor  who  called.  ,     ^ 

AxBforr  Ld.  C  J.     I  am  of  opinion  that  the  de- 
fendant 1MB  established  a  clear  act  of  bankruptcy. 

•  *  N<Hisuit.(d) 


(a)  Vide  J9a^^  v.  Schofidd,  1  M.  &  S.  338. 
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The  Attorney  General  and  F.  PoUock  for  the 

Scarlett  2nS'J,  Evans  for  the  defendant 


In  the  following  term  the  Attorney  General 
moved  to  set  aside  the  nonsuit.      But  the  Cotert  . 
were  of  opinion,  that  it  was  "  an  absenting  him- ' 
^IT'  within  the  meaning  of  the  statutes,  and  re- 
fiised  the  rule. 


^^'ISi  CAMBRIDGE  v.  ANDERSON. 

WhMt  ■vB«d  Action  on  a  policy  of  insurance  upon  a  ship  called 
!|^        "The  Commerce." 

*»j^*^  This  vessel,  of  which  the  plaintiff  was  tne  owner, 
v«««h«>  sailed  on  the  8th  of  July,  1823,  from  Quebec  on  her 
'■"'T'Cuh^  voys^  to  Bristol :  having -proceeded  a  considerable 
^.i.,-,«(M  distance  from  Quefiffc,  down  the  nver  S^  Lawrence, 
■  she  !«tranded  on  a  shoal,  and,  in  consequence  of  a 
heavy  sea,  was  rendered  totally  unfit  to  proceed  on 
her  voyage.  The  captain,  who  was  ignorant  that ' 
his  owners  had  insured,  consulted  with  an  agent  of 
'  T./o^s  J^  to  ijm  course  he  should  adopt,  who  ad-  ; 
\isea  a  survey  To  be  made.  -  The  sun'eyorg,  after 
having  examined  the  ship,  gave  it  as  their  opinion 
that  she  could  not  be  repaired  under  a  sum  which 
would  exceed  the  priae  cost  of  th^  vessel.  Upon 
Meaning  this  estimate,  the  captain  having  floated 
llie  voBsel  back  to  Qitebec  sold  her,  with  her  re^s- 
i«r;  QO  notice  of  abandonment  had  been  given  to 
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•K 


the  underwriters.     This  action  was  brcpight  to  re-        1824. 
cover  for  a  totatloss,  with  beneJfit  of^salvage  to  the    Cambridge^' 
"underwriter. 


v. 
Anderson. 


The  AMomey  Generaj,  contended  that  the  plain- 
tiff could  only  recover  for  an  average  loss ;  that  f:.-  * 
the  ship  having  remained  in  specie  as  a  ship  after      ^ 
the  accident  had  happened,  was  capable  of  being, 
repaired  so  as  ultimately  to  have  proceeded  on  her 
voyage,  and  if  so  it  was  the  captain's  duty  to  hav^ 
her  completely  repa^ed.     It  cannot  be  considered  |^ 
as  a  total  loss,  unless  she  is  iribapable^f  repair.  ^      ^^, 

^  Abbott  Ld.  C.  J.  This  is  a  question  of  consi- 
derable importance  to  ship  owners;  If  the  jury 
are  of  opinion  that  tliis  vessel  co^d  not  be  repaired 
at  all,  or  that  she  could  not  be  repaired  without  in- 
curring an  expense  equal  to  or  greater  than  her  va- 
lue,  then  I  shall  hold,  that  although  she  may  exist 
in  the  form  of  a  vessel,  and  be  afterwards  sold  with 
her  register,  that  the  plaintiff  will  be  entitled  to  re-  ^  ^ 
cover  as  foi'^  total  loss  with  benefit  of  salvage  to  the 
underwriters  j  but  if  the  vessel  might  have  been  ref^ 

.paired  at  something  less  than  her  total  value,  then  I        ♦  xj 

think  the  plaintiff  can  only  recover  for  an  average      *  ^ 

Joss.         ^  *•  '  . 

.  Verdict  for^e  pl8fintiff.(a) 

%    ^ 

\a)  See  Hodgson  v.  Blackestony  M|r8hall  on  Insurance,  p.  611. 
Martin  v.  Crokatty  14?  East,  465.  "Akvood  v.  HenckeUy  Park's 
Insurance,  280.     Reid  v.  Darby y  10  East,  143.     Bell  v.  Marewi,  •      * 

Holt  8  N.  P.  C.  423.    Idle  v.  Royal  Exdiange  Assurance^  8  Taunt. 
755.  S.  C.  *.,  B.  Moore,  Rep.  1 15.    Read  v.  Bonham,  3  Bro.  A-  *  * 

'  B.  147.    Robertson  v.  Clarke^  I  Bing.  445. 

*      m 
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I89f.  ScoHettr  MorryaU^  and  P&r//  for  the  plaintiff. 

Caumms        The  Attorney  General  and  F.  Fottoek  for  the^, 
defendant 


.r^:. 


■  ■,.'* 


In  the  follQ(|ring  term  the  Attorney  General 
moved  for  a  new  trial  on  two  grounds: — First, 
That  the  plaintiff  was  only  entitled  to  recover  for 
an  average  and  not  a  total  loss,  as  the  vessel  might 
have  been  repaired  so  as  idtimately  to  have  pro- 
ceeded on  her  voyage.  Secondly,  That  the  plaintiff 
had  ne^ect^  to  give  a  notice  of  abandonment  to 
the  underwriters. 

The  Court  refosed  the  rule. 


SECOND  ADJOURNED  SITTINGS  AT  WESTMINSTER. 


4     « 


VmiaNHBi..       DOE  ex  d;  SMITH  ro,  €ARTWRI6UT. 

•  _ 

Entries  m  the  ^^  order  to  provc  that  a  house,  part  of  the  pre- 
i*°**/?^L.  ™^^^*^  ^  which  this  ejectment  was  brought,  was, 
ttatiiigA.E.  about  the  yeilr  1770,  in  the  occupation  of  one 
^^^£''''  Young,  the  land-tax  collector's  book,  produced 
^HnMc^aSThis  by  the  ckrk  to  <iie  commissioners,  was  put  in; 
mm^^ed,  are  and  it  was  proposed  bjF  Marry att,  ij^t  the  plaintifi^ 
deo^o^^  to  read  an  entry,  purporting  to  be  made  by  the 
that  A.  a  was  ijbUector  Jfor  that  year,  stating  Young  to  be  raXed 
^on^r^e  ^  the  sum  of  1/.  105.  for  the  house  in  question, 
premises  at  the  j^^d  the  payment  by  him  of  that  sum.     Other  en- 

time  mention-  •        *  v  v 

<;      Ml  tries  to  the  same  effect  were  also  offered. 

Upon  this  evidence  being  objected  to,  Ma»yatt 

15  . 
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referred  to  a  case  of  right  W  way  over  some  part  of       1824, 
Smithfield^  in  which  the  Governors  of  Christ* s^Hos-     o^TeTd! 
pital  were  parties,  when  similar  evidence  had,  aft*       Smith 
argument,  been  received  by  his  Lordship.  CAmTwaioH?*. 


Abbott  Ld.  C.  J.,  who  at  first  doubted,  upon  the 
case  referred  to  being  brought  to  Tiis  recollection, 
said,  that  he  thought  the  entry  of  the  payment 
being  made  against  the  interest  of  the  collector 
rendered  the  evidence  admissible,  to  show  the  oc- 
cupation, as  the  rating  was  clearly  proved  by  the 
entry  to  that  effect.  j^ 

Verdict  for  the  plaintiff. 


Marryatt  and  Chilty  for  the  plafttiff. 
Curwood  for  the  defendant  4^ 
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•  ADJOURNED  SITTINGS  AT  WESTMINSTER. 


tMTiDK«iB»,         HAWKINS  V,  HOWARD  and  another. 

In  an  a^n  AssuupsiT  for  negligently  and  carelessly  lending 
r^^eid  "  the  plafttiflT's  money  on  insufficient  security, 
that  the  solid-  The  defendants,  at  the  time  of  the  contract, 
^ees,  who  were  annuity  brokers,  and  had  subsequently  been 
^^^ythe  made  bankrupts.  The  solicitor  to  the  assignees, 
plaintiff  with  a  ^^q  had  been  served  by  the  plaintiff  with  a  sub- 
u^^^^yna^'  pcma  duces^tecum  to  produce  the  books  of  the 
duceUieboSs  bankrupts,  appeared  with  them  accordingly,  but 
of  the  bank-  objected  to  their  being  inspected,  as  likely  to  pre- 
Safcnfries,*^  judice  the  estate  of  the  assignees.  ^ 

relating  to  the 

matters  inissue,  mi^t  be  read.  ^ 
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fFiUef  who  was  not  i||^the  cause,  but  attendeS  1^24. 

on  the  part  of  the  assignees  for  this  particular  pur-  lUwKiii 

pose,  supported  the  objection  and  argueo,  tl^t  ^^ 

the  case  opened  rendered  the  assicmees  liable  to  a  ^ 


the  case  opened  rendered  the  assignees  liable  to  a 
I  demand,  inasmuch  as  it  asserted  that  the  bank- 
rupts had  received  money  which  they  had  misa^-  * 
plied ;  and  if  so,  the  count  foBgmoney  had  and 
received  would  be  supported,  and  the  debt  would 
be  provable  under  the  commission.  That  the 
assignees  were  entitled  to  the  possession  of  the 
books,  and  ought  to  be  protected*^ 

It  was  answerea,  that  the  utmost  prejudice  to 
the  assignees  would  be  to  renftr  thi|m  liable  to  a 
civil  demand ;  and  the  only  exception  to  aq^bli- 
gation  to  produce  was  that  of  an  "Mtomey  possess- 
ing the  title  deeds  of  his  client,  from  which  this 
case  was  totally  different.  ^ 

t 

Lord  GiFFORD«  The  assignees  cannot  be  af- 
fected by  this  verdict,  which  evef*  way  it  may  be. 
They  are  mere  trustees  for  the  creditors,  and  there 
is  but  a  possibility  of  their  being  prejudiced.  The 
plaintiff  has  a  right  to  the  production  of  the  books, 
but  the  evidence  must  be  confined  to  entries  relat- 
ing to  the  matters  m  issue.  ^ 

£ntries  in  the  b(k>ks  were  accordingly  read,  but 
the  plaintiff  was  ultimately  nonsuited. 


« 


Bosanquet  #nd  Cross  Sens.,  Flannagfum^  and 
/•  Evans  for  the  \>laintiff. 

Vaughan  and  Pell  Serjs.  and  C^iA^^for  the  de- 
fendants. 


^. 


VOL.  I. 
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1824.  Id  Person  r.  FUukety  5  E8|^9U  Conen  ▼•  Dubois,  UolVs 

N.P.Cn  2Sa,  Coi^  ▼.  Templar^  2  Star.  260.,  it  was  ruled  that 
the  solicitor  to  the  assignees  of  a  bankrupt,  who  has  been  served 
widt  a  subpcena  duces  teatmy  is  bound  to  produce  the  proceedings 
under  the  commission.  But  see  Bateson  v*  Harisinkf  4  Espw 
48.,  Laing  v.  Barda^y  9  Star.  42.  contra. 


ADJOURNED  SITTING  IN  LONDON. 


GcTiLDiuu,  RICHARDSON  v.  MELLISH. 

Feb.  25,  1884. 

Acop¥ofan    Thi8  was  an  actiAi  of  assumpsit  ac^inst  the  de* 

official  paper      #•-■/»  /».  iii 

contaimni  the  lendtnt  for  not  performiDg  a  contract  he  had  en- 
JI^I^^P^  teted  int6  with  the  plahitiff,  to  appomt  him  to  the 
board  a  Te88ei»  command  of  a  ship  called  the  MmeTva^  of  which 
6uance"oFan  the  defendant  was  the  owner,  and  which  had  be^fi 
aet  of  pariiap    chartered  by  the  East  India  Company  for  a  cer- 

mcnt,  by  an  ,  ,  /»  ^, .  ^      -^ 

^fficer  of  the  tam  number  of  voyages  to  China. 
mhSS^eli^  The  drfendant,  in  order  to  show  the  damage  he 
^^  ^b^^^  ^^  sustained  by  not  having  been  appointed  to  the 
and  descrip*  Mmervo,  proposed  to  show  thie  muiiber  of  ppisaen- 
u^  wM^  gers  that  had  saUed  on  board  Hmt  vessel  on  one  of 
board  the  the  voyages,  wben»  if  the  agspeement  had  been  ful- 
filled, he  would  have  b^eii  entitled  to  the  com- 
mand* 

For  this  purpose  a  clerk  in  the  India  House  was 

called,  who  produced  from  the  department  to  which 

'  he  belonged  a  bodk  containing,  acccnrding  to  the 

statement  of  the  witness^  a  c<^y  o£  an  official  re- 
turn of  all  the  passengers  who  sailed  on  board  the 
Minerva  on  the  voyage  in  question,  specifying,  ac- 
cording to  the   provision   of  the  53  G.  3.  c.  155. 
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s.  15(a),    "  .their  pame,   capacities,   and  descrip-        1^3*^ 
tions."     This  copy  of  the  official  return  had  been    Riduiuaioif 
tnmsmitted  by  the  officers  of  the  custom  to.  the     w_^\^ 
secretary  of  the  Court  of  Directors,  pursuant  to 
the  provision   of  section   16(A)  of  the  53  G.  3* 
c.  155. 

Pell  Serj.  contended  that  this  book  could  not  be 
received  in  evidence  to  aficct  the  plaintiff  in  this 
cause*     As  between  the  captain  of  the  ship  and 


(a)  "  Provided  al80>  and  be  it  further  enacted.  That  no  ship 
or  Teasel,  engaged  in  private  trade  under  the  authority  of  this 
act,  shall  be  permitted  to  clear  out  from  any  port  of  the  said 
United  Kingdom,  or  any  place  or  places  under  the  government 
of  His  Majesty,  or  of  the  said  company,  situate  more  to  the 
■orthwird  than  elevieB  degrees  of  south  latitude,  and  between 
the  sixty-fourth  and  one  hundred  and  fiftieth  degrees  of  east 
longitude  from  London,  until  the  master  or  other  person,  having 
the  command  of  such  ship  or  vessel,  shall  have  made  out,  and 
exhibited  to  the  principal  officer  of  the  customs  or  other  per- 
son thereto  authorised  by  such  government  as  aforesaid,  at 
such  port  of  clearance,  upon  oath,  (which  oath  such  officer  or 
other  person  is  hereby  authorised  to  administer),  a  true  and 
perfect  list  in  such  form  as  shall,  from  time  to  time,  be  settled 
by  the  said  court  of  directors,  with  the  approbation  of  the  said 
board  of  commissioners,  specifying  and  setting  forth  the  name, 
capacities,  and  descriptions  of  all  persons  embarked  or  in- 
tended to  be  embarked  on  board  such  ship  or  vessel,  and  all 
arms  on  board  or  intended  to  be  put  on  board  the  same." 

(b)  **  Provided  also,  and  be  it  further  enacted.  That  in  every 
case  where  any  such  list  shall  be  received  in  any  part  of  the 
said  tlnited  Kingdom  from  any  master  or  other  person,  having 
the  command  of  any  such  ship  or  vessel,  the  officer  or  other 
pttstai  receiving  the  same  f^aU,  and  he  is  hereby  required,  with 
all  reasonable  despatch,  to  transmit  a  copy  of  such  list  to  the 
seeretaiy  of  the  court  of  directors  of  the  said  United  Com- 
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1824.       ^Q   company,   the  book  would  clearly  be   evi- 
RicBAasBON    dence ;  but  it  could  not  be  received  against  a  third 
M£Ui8H      P^"'^*  ^^^  knew  nothing  of  its  contents,  and  had 
no  opportunity  of  checking  it 

Lord  GiFFORD.  This  section  (16)  of  the  act 
is  framed  with  the  express  purpose  of  enabling 
the  company  to  have  a  correct  list  of  the  passen- 
gers who  may  sail  from  this  country.  The  book 
produced,  is  a  document  framed  under  that  act  of 
parliament ;  I  think,  therefore,  that  it  is  admissi- 
ble. I  do  not  call  upon  the  other  side  to  argue 
the  question,  being  clearly  of  opinion  that  the  evi- 
dence should  be  received. 

Verdict  for  the  plainti£^  7^00/.  damages,  (a) 

Vaughan  and  Bosanquet  Serjs.  and  Campbell  for 
the  plaintiff. 

Pell  and  Lowes  Serjs.  and  Wilde  for  the  de- 
fendant 


(a)  Vide  Johmon  v.  Ward^  6  Esp.  N.P.C.,  47.  Phillips  on 
Evidence,  S95.  6th  edition. 

A  rule  nisi  for  a  new  trial  in  this  case  has  been  granted  on 
other  grounds,  and  is  now  pending. 


Guildhall.  GIBSON  i;.  MINET  and  others. 

MarehS,lS24. 

A  siyes  B.  an    MoNEY  had  and  received. 

order  on  hia         The  plaintiff  kept  an  account  with  the  defend- 

banken,  di-  *^  ^    ' 

directing  them 

**  to  hold  oyer  from  his  private  account  400l.  to  the  disposal  of  B.'*    The  bankers  accept 

the  order.    Hcdd  that  such  order  was  revocable,  and  might  be  oountermaaded  before 

p^rment  made  to  B.,  or  appropriation  to  his  credit. 
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ants,  who  were  bankers  in  London^  and  on  the  ib24f. 
8th  of  Juh/t  18SS,  there  being  at  that  time  a 
balance  of  5421.  in  his  favour,  delivered  to  /.  Mm- 
tem^  a  partner  in  the  house  of  X  Mintem  and  Co., 
a  letter  directed  to  the  defendants,  of  which  the 
following  is  a  copy : 

"  Gentlemen, 

"  I  request  you  to  hold  over  4001.  from  my 
private  account,  to  the  disposal  of  J.  Mintem 
and  Co.  - 

i*  Wm.  Gibion.*' 

Upon  this  letter  being  delivered  to  the  defend- 
ants, about  the  ISth  of  Jtcb/f  by  J.  Mintem^  one 
of  the  defendants  wrote  in  pencil,  on  the  debit 
side  of  the  plaintiff's  account, 

"  N.  B.  By  Mr.  Gibson's  letter  of  the  8th  of 
Jubf^  1822,  4001.  is  to  be  held  at  the  disposal  of 
Messrs.  J.  Mintem  and  Co." 

On  the  14th  of  September^  1822,  the  defendants 
sent  the  plaintiff  his  account,  giving  him  credit  for 
5421. }  at  the  same  time  acknowledging  the  receipt 
of  the  order  in  favour  of  Mintem  and  Co.,  but 
without  debiting  the  plaintiff  for  the  amount.  The 
plaintiff  having  ascertained  that  the  money  was 
jiot  paid  out,  wrote  to  the  defendants  counter- 
manding the  order,  and  stated  that  it  had  been 
given  for  a  particular  purpose,  which  had  been 
satisfied.  The  defendants  thereupon  wrote  to 
Mintem  and  Co.,  requesting  their  direction,  who 
ordered  them  to  place  the  4001.  to  their  credit,  at 

F  8 
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miw  ^  the  same  time  saying  thai:  *<  they  should  before 
that  time  have  directed  the  above  sum  to  be 
placed  to  their  credit,  but  that  they  were  willing 
the  plaintiff  should  reap  the  benefit  <^  the  interest'* 
The  defiepdants  then  made  the  following  entry  in 
their  books.  * 

«  Wm.  Gibson  If'  to  J.  Mmtem  and  Co. 
<^  For  transferred,  per  order,  in  au  old  letter  of 
the  former,  dated  8th  of  July  last,  now  first  de- 
sired to  be  acted  upon  by  the  latter.     ^400.'' 

• 

and  in  their  ledger  debited  the  plaintiff  to  that 
amount  The  defendants  then  informed  the  plain* 
tiff  that  they  had  transferred  the  money  to  Mmtem 
and  Co.  These  facts  were  proved  by  admissicms. 
On  the  part  of  the  defendants  one  witness  stated, 
that  upon  J.Minterfi*s  delivering  the  order  to 
Stride,  one  of  the  defendants,  he  was  asked  whe- 
fher  he  would  have  the  money  then,  to  which  he 
answered,  **  No ;  that  he  wished  it  to  be  held  at 
their  disposal,"  and  Stride  assented. 

Lord  GiFFORD  left  it  to  the  jury  to  say,  whether 
it  was  meant  by  the  parties  that  the  order  should 
be  conditional  or  absolute.  If  it  was  an  absolute 
order,  and  accepted  as  such  by  the  defendants,  the 
plaintiff  had  no  right  to  revoke  it  If^  on  the 
other  hand,  it  was  executory,  and  they  thought 
that  it  had  not  been  acted  on,  the  plaintiff  had 
a  right  to  revoke,  and  his  countermand  was  in 
time. 

Verdict  for  the  plaintiff. 
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Vaughan  Serj.  and  Campbell  for  the  plaintiff. 
Pell  Serj.  and  F.  Pollock  for  the, defendant. 
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In  the  following  term  Pell  Serjeant  moved  for  a 
rule  to  show  cause  why  the  verdict  should  not  be 
set  aside  and  a  new  trial  granted,  and  cited  Lord 
EUenborough^s  judgment  in  Williams  v.  Everett^ 
14  East,  597* 

The  Court  refused  the  rule,  and,  on  giving 
judgment, 

Best  Ld.  C  J.  said,  I  perfectly  accede  to  the 
case  cited,  but  I  see  no  pretence  for  disturbing 
this  verdict.  If  the  money  had  been  actually 
transferred  to  the  account  and  credit  of  Mintem 
and  Co.,  the  order  would  not  have  been  revocable. 
But  here  there  is  no  appropriation  whatever.  It 
was  left  at  the  disposal  of  Mintem  and  Co.,  and  it 
has  not  been  so  disposed  of.  They  have  not  dealt 
with  the  money  until  afler  the  revocation.  If  any 
part  of  the  money  had  been  advanced,  up  to  that 
advance  the  plaintiff  would  have  been  answerable^ 
but  no  further.  The  account  given  by  the  witness 
is  inconsistent  vdth  the  letters. 


18S4w 


An  order  on  a  wharfinger  <<  to  weigh  and  deliver  goods**  has 
heen  held  to  be  revocable.  Vide  supra,  p.  1 1.  n.,  and  cases 
there  died.  In  the  case  of  Lyte  v.  Peny,  Dyer,  49.  a.,  it  was 
heldy  that  if  a  man  bail  money  to  another,  to  the  use  of  a  thirds 
and  to  be  dtUvered  on  the  day  qfmarriagey  he  may  countermand 
it  at  any  time  before  delivery  over.    And  a  case  is  there  cited, 

F  4 
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18^.  in  which  it  wfts  raled,  that  if  A^  being  in  debt  to  J?.,  gives  C* 
money  to  pay  it,  he  might  countermand  the  payment  any  time 
before  actual  payment.    See  also  Taylor  v.  Laidey^  9  East.  49. 


j&^tSi.  ARBOUIN  and  another.  Assignees  of  PEYTON 

a  Bankrupt  t^.  WILLIAMS  and  others. 

A  trader  bav-    Trover  for  divers  quantities  of  rum,  brandy,  and 

MtS?  pimento 

posits  itiank  The  defendants  were  bankers  at  Chester^  and 
S?^!^!"  were  in  the  habit  of  accommodating  Pejfton,  with 
tor  to  cover  advances  during  his  trading  as  a  general  merchant 
made,  and  be-  in  LondoTL  The  modc  in  which  they  were  secured 
Mt**'S?^^'  was  this :  Peyton,  when  in  want  of  a  loan,  depo- 
creditor,  upon  sited  with  Esdatle  and  Co.,  the  defendants'  agents 
r^Wency,  in  London,  a  sealed  packet  marked  with  a  parti- 
WwiS^Ui  cular  letter,  containing  delivery  orders  on  the  dock 
hb  own  name,  companies  and  wharfingers,  in  whose  custody  he  at 
^onofSr  the  time  had  goods  lying.  These  orders  were 
§a^^orc  Ac  ®^g°^^  ^y  P^ion,  directing  the  persons  to  whom 
tfdder  com-  they  wcre  addressed,  to  transfer  or  deliver  to[bl(m¥\ 
teSkruptcy.^^  or  bearer  the  goods  specified  in  them ;  but  varied 
In  a  trover  by  in  form  accordiuff  to  the  nature  of  the  ffoods  to  be 

the  assignees       _  ,,  ,  -i    .V  •  i       /% 

against  the       delivered,  and  the  companies  or  wharfingers  to 

hdd^Sat  the    whom  they  were  directed.     The  deposit  of  these 

goods  so  taken  packets  was,  from  time  to  time,  made  through  the 

'were^^'with-  intervention  of  White,  a  broker,, P^^/on'^  connec- 

in  the  21  J.  1. 

c.  19.  s.  1 1 .    Held  also,  that  goods  lying  in  the  bankrupt's  name  on  any  part  of  the  day 
of  the  bankruptcy  were  within  the  statute. 

.  Held  also,  that  goods  of  the  bankrupt  l^ing  in  wharf  in  the  names  of  his  agents,  and 
for  which  he  had  given  dcliv^  orders  m  his  own  nyne,  were  not  withm  the  statute, 
there  being  no  reputed  ownershio. 
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ticm  with  the  transactions  being  aU  along  concealed  18«4. 
from  the  knowledge  of  EsdaUe  and  Co.  Having  '];^ 
made  the  deposit,  Peyton  acquainted  the  defend-  «• 
ants,  and  sent  them  his  promissory  note  for  the 
amount  required,  and  received  ist  letter  of  credit  in 
favour  of  White^  on  Esdaile  and  Co.,  and  through 
his  agency  procured  the  money.  These  packets 
were  never  examined  or  opened  by  Esdaile  and  Co., 
.but  were  held  by  them  as  securities  to  cover  the 
advances  made  for  the  defendants  to  White.  Upon 
Peyton's  requiring  any  of  the  orders  deposited, 
with  a  view  to  get  the  goods  from  the  wharfs  for 
the  purposes  of  his  trade,  other  sealed  and  marked 
packets,  containing  fresh  orders,  were  Substituted, 
Esdaik  and  Co.  having  authority  from  the  defend- 
ants to  make  the  exchange. 

Upon  the  28th  of  June,  1 8S2,  Peyton's  ajB&irs  hav- 
ing become  desperate,  he  resolved  to  stop  payment ; 
this  resolution  was  communicated  to  his  creditors, 
and  his  insolvency  was  generally  known  from  that 
day,  and  on  the  4th  of  July  following  he  committed 
an  act  of  bankruptcy.  Qn,  or  soon  after  the  28th  of 
Jtme,  Peyton  informed  Esdaile  and  Co.  of  the  con- 
tents of  the  packets  in  their  hands,  and  of  the 
purpose  for  which  they  were  deposited.  Esdaile 
and  Co.  without  communicating  with  the  defend- 
ants, for  which  there  was  not  sufficient  time,  broke 
open  the  packets  and  filled  up  the  blanks  in  the 
orders  with  the  defendants'  names,  and  had  them 
delivered  at  the  different  docks  and  wharfs,  and 
toc^  possession  of  the  goods. 

The  greater  part  of  ^e  goods  stood  at  the  docks 
and  wharfs  in  the  name  of  Peyton^  but  some  of  them 
in  the  names  of  ^is  .agents.     It  was  doubtful  on 
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18M.  ^  tke  evidence  whether  same  part  of  those  in  Peyton* s 
name  had  not  been  delivered  or  transferred  to  the 
defendants^  on  or  after  the  4th*  Those  standing  in 
the  names  of  his  agents  were  delivered  afterwardfl^ 
the  tvharfing^rs  refusii^  to  deliver  them  to  any 
orders  but  those  of  the  p^ons  in  whose  names 
they  stoodp  and  who  gave  delivery  orders  in  favour 
of  the  defendants^  at  PeytojfCs  request,  after  the 
4di  of  July.  No  dishonesty  or  fraud  was  imputed 
ioPejfton  in  the  whole  of  these  transactions^  unless 
the  giving  notice  to  Esdmle  and  Co*  upon  his  in- 
solvency were  so  considered  in  law,  as  tending  to 
defeat  the  policy  of  the  bankruptcy  statutes. 

The  action  was  lm>ught  to  recover  the  value  of  the 
goods  so  taken  possession  of  by  Esdaile  and  Co.  for 
the  defendants,  the  vahie  being  nearly  20^0001;  to 
which  amount  Peyton  was  in  defendants'  debt,  and 
the  question  was,  whether  HI  or  any  part  of  these 
goods  were  in  the  ^*  possession,  order,  disposition, 
and  reputed  ownership  of  the  bankrupt  within  the 
meaning  of  the  statute  SI  J.  1.  c.  19*  ^.  11. 

Lord  GiFFORD  in  summing  up,  told  the  jury,  that 
as  to  those  goods  standing  in  Paten's  name,  which 
were  actually  transferred  to  the  defendants'  names 
in  the  dock  and  wharf  books  on  the  3rd,  he  was  of 
opinion ;  if  there  wte  no  fraud,  for  which  there 
seemed  to  be  no  pretence,  that  the  bankrupt  could 
not  be  said  to  have  the  order  and  disposition  within 
the  statute,  and  that  as  to  them,  ihe  verdict  must 
be  for  the  defendants.  2ndly.  As  to  those  trans- 
ferred on  the  4th,  if  there  were  any,  he  was  clearly 
of  opinion ;  that  if  there  were  any  at  all  standing 
in  the  bankrupt's  name  on  that  day  they  would  fitU 

8 


AFTER  HILARY  TERM,  5  GEORGE  IV.  75 

within  the  statute^  though  It  was  not  shown  whether    ^  l^  ^ 
tbej  were  transferred  before  or  aflel*  the  act  of     abbovin 
bankruptcy.    Srdly.  As  to  those  that  stood  in  the    Yfiujjpvu 
names  of  agents  for  the  bankrupt,  and  had  never 
bem  in  his,  he  left  it  to  the  jury  to  say  whether 
they  could  be  said  to  be  in  the  reputed  ownership 
of  the  bankrupt ;  it  was  quite  clear  that  they  were 
in  his  order  and  dispobition,  because  he  had  actually 
transferred  them  afterwards,  but  whether  he  had 
any  reputation  from  them,  his  name  not  being 
mentioned  in  the  books,  was  for  them  to  say* 

Verdict  for  the  defendants. 

Vaughan  and  Toddy  Segs.,  and  Claridge  for  the 
plaintiffi. 

Bosanguet  Seij.,  Tancred^  Campbell^  and  jP,  Pd- 
hck^  fix*  the  defendants. 


ROBERTSON  v.  MONEY.  Guildhall, 

March4,lS24. 

This  was  an  action  on  a  Policy  of  Insurance  on  in  an  action 
the  freight  of  the  ship  Neptune^   **  at  and  ftom  insurance  on  a 
the  termination  of  her  outward  voyage,  at  New  ''^^^^!^ 
South  JFaks^  and  Van  DiemarCs  Land^  to  her  port  or  ports  of 
or  ports  of  discharge  and  loading  in  India  and  the  and  loo^ 
East  India  Islands^  during  her  stay  and  loading  ^Jj^^^ 
there,  and  from  thence  to  her  port  or  ports  of  dis-  itUmdt,**  evi- 
charge  in  ^MTope.'*  Sto^e 

The  loss  claimed  was  upon  the  freight  of  a  ^}  ^  ^^ 

*         .  ^  .  ntMUM  IS  consi- 

dered in  mer- 
cantile contracts  as  an  Eatt  /ndia  Ittand^  although  treated  bjrjiilM^grapben  as  an  African 
Uaod. 
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Montr. 


^^^*.  cargo  loaded  at  the  Mauritius;  and  in  order  to 
RflUBnoM  show  that  the  Mauritius  was  an  East  India  Iskmd, 
within  the  meaning  of  the  policy,  it  was  proposed 
on  the  part  of  the  Plaintiff  to  give  in  evidence  the 
opinion  of  merchants  and  others,  as  to  the  Mau- 
ritius  being  generally  so  considered  in  mercantile 
contracts,  and  in  insurances.  The  case  of  Uhde  v. 
Walters^  3  Camp.  16.  was  relied  on. 

This  was  objected  to,  on  the  ground  that  it  ought 
not  to  be  permitted,  to  give  evidence  of  a  usage  by 
any  class  of  men,  to  employ  a  term  in  a  sense  difier- 
ent  from  its  ordinary  and  proper  acceptation.  India 
and  the  East  India  Islands^  it  was  contended,  are 
terms  of  known  and  settled  import,  and  although  it 
might  be  admissible  to  show  that  the  Mauritius  was 
in  India,  or  was  an  East  India  Island,  it  does  not 
follow  that  the  evidence  is  admissible  to  show  that 
these  terms  are  used  by  merchants  in  a  sense  dif- 
ferent from  that  in  which  they  are  usually  under- 
stood. 


Lord  GiFFORP  said,  that  upon  the  authority  of 
the  case  cited,  he  thought  the  evidence  admissUile. 

Several  eminent  East  India  merchants,  and 
others  conversant  with  underwriting,  were  then 
called,  who  stated  that  the  Mauritius  was  consi- 
dered amongst  merchants  an  East  India  Island, 
and  that  losses  were  usually  paid  on  that  principle. 

On  the  part  of  the  defendant,  it  was  proved  to 
be,  geographically,  an  African  Island,  and  so  re- 
puted amongst  geographers,  and  amongst  the  in- 
habitants of  the  Island,  and  that  it  was  totally 
unconnected  with  the  East  India  Company's 
Government 
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Lord  GiFFORD  left  it  to  the  jury,  upon  the  whole 
evidence,  to  say  whether  the  Mcmritius  was  an 
East  India  Island  within  the  meaning  of  the 
policy. 

Verdict  for  the  plaintiff. 

FtU  Seij.,  Campbell^  and  Wilde,  for  the  plaintiff. 
Vaughan  and  Taddy  Serjs.,  and  Mavle  for  the 
defendant 
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18S4. 


RoBlEXtOM 
MONIT. 


\^de  Robertson  v.  Clarke,  1  Bing.  US. 
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WESTERN  CIRCUIT.— LAUNCESTON, 
Coram  Bosakqubt,  Serjeant 


EDMONDS  Administrator,  &c.  v.  KOWE. 

Iir  this  case  a  witness  was  called,  who,  on  the 

book  being  put  into  his  hand  to  be  sworn,  refused 

to  swear  on  the  New  Testament     He  stated  him- 

idf  tobe  a  Christian,  and  a  member  of  the  society 

of  methodists,  and  that  he  believed  both  the  Old  and 

New  Testament  to  be  the  word  of  God ;  but  as  the 

New  Testament  prohibited  swearing,and  the  Old 

countenanced  it,  he  wished  to  be  sworn  on  the  Old, 

or  on  any  part  of  it  not  apocryphal,  and  such  oath 

he  should  consider  binding  on  his  conscience. 


Marek99, 
1884. 

A  witnen  who 
declines  f wear- 
ing on  the 
NewTeit». 
ment  although 
he  pro^feiiet 
Chriitianityy 
maj  be  al- 
lowed to  swear 
on  the  Old 
Testament,  if 
heconsiden 
that  mode 
binding  on  his 
coDsdeiiee. 
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^  ^^  ,        PeUj  Serjeant,  objected  to  his  swearing  otherwise 
jBdmoium     than  on  the  New  Testament,  the  truth  of  which 
Rm.       ^^  professed  to  believe. 

Bosanquet  Seij.  said,  that  as  the  witness  had 
scruples  in  swearing  in  that  form,  he  ought  to  be 
allowed  to  use  that  mode  which  he  considered 
binding  on  his  ccmscience. 

He  was  accordingly  sworn  on  the.  Old  Tes- 
tament 

Adam  and  Carter  for  the  plaintifil 
PeU  Seij.  and  Wilde  for  the  defendant. 


BRISTOL^  GAOL  DELIVERY. 


Corwm  Lord  Givford,  Reoordtr. 


,ag4,  REX  V.  GEORGE  HALTON. 

A  pritoner  The  prisoner  was  indicted  on  43  G.  3.  c.  58.  for 
^SSmS^  maliciously  cutting  the  prosecutor  with  a  knife. 
^^^^  When  called  upon  to  plead  on  his  arraignment, 
vImd  til*  in-  he  said  that  he  was  quite  deaf,  but  that  he  could 
f^  ^^  ^  read  print  or  large  writing.  An  officer  was  then 
MnjjfigMi^  directed  to  read  over  the  indictment  close  to  him 
hear;  tb*  with  a  loud  voice,  but  the  prisoner  did  not  appear 
8$iytohe  *^  hear;  and  on  his  not  answering,  a  jury  was 
""^SSi*^  8wom  to  try  whether  he  stood  mute  by  the  act  ci 
he  tkoQtk  mKHi  ^^  or  out  of  malice,  (a) 

bv  the  act  of     .     . 

God,  or  out  of 

malice.  {p)  Vide  the  form  of  the  oath,  C.  C.  Corap^  p.  542.|  9th  edit. 
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The  gaoler  was  then  examined,  who  said,  that     %  ,^^^  ' 
the  prisoner  had  always  appeared  quite  deaf  during       Ru. 
the  several  months  that  he  had  been  in  his  custody,  gkoeob  Hal- 
and  that  his  fellow-prisoners  conversed  with  him        ton. 
by  signs. 

Lord  GiFFORD  Recorder,  in  charging  the  jury, 
said,  that  he  had  adopted  this  mode  of  proceeding 
after  great  deliberation  upon  the  authority  of  two 
cases,  (Rex  v.  Jones  and  Rew  y.  Steele,)  (a)  which 
occurred  many  years  ago  at  the  Old  Bailey ,  and 
which,  in  his  opinion,  governed  the  present  case  in 
principle,  though  they  difiered  from  it  in  several 
respects. 

The  jury  found  that  the  prisoner  was  mute  by 
the  act  of  God,  and  they  were  then  sworn  to  try 
him  upon  the  indictment. 

The  evidence  of  each  vdtness  was  taken  down 
in  a  large  hand,  and  shown  to  the  prisoner  before 
the  witness  retired.  The  prisoner  read  it,  and 
asked  some  questions  about  words  in  the  writing 
which  he  could  not  make  out ;  but  did  not  cross* 
examine  the  witnesses. 

The  jury  acquitted  him. 

(a)  Leachi  451.    Idem^^2,ru6. 


CASES 


ARGUED  AND  DECID£D 

AT    KISI    PRIUS, 

IN   C.P. 

AT  THX  SITTINGS  IM  AND  AFTER 

EASTER    TERM, 
5  Geo.  IV.  1824. 


nRST  SITTINGS  IN  TERM  AT  GUILDHALL. 


^^i^^  SMITH  V.  MAXWELL. 

A  iBtfTi^ge  in  AcTioN  OH  8  bill  of  exchange,  the  defence  was 

Inuuid  pcf-  ^  • 

formed  by  a       COVeiture. 

^t^Hu^^  ^^  ^^  proved  that  the  defendant  was  married  at 
Eoi^«>d  M  »  her  father's  house  in  Ireland,  in  the  year  1799,  in 
Edd  fiii^^  the  presence  of  the  friends  of  both  i&milies.  The 
^UlenM  wM  cci^^o^y  ^^  performed  by  a  clergyman  of  the 
P|»tiiat  any  chuTch  of  England,  who  was  then,  and  had  been 
been  panted  for  a  long  time  previous,  curate  of  the  parish, 
to  the  partiei.  The  parish  church  was  at  that  time  standing,  but 

persons  of  respectability  were  usually  married  at 
theu:  own  houses.    The  parties  lived  together  for 
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several  years  following  as  man  and  wife.     On  its     ^  ^824. 
being  objected  that  this  marriage  was  not  valid 
without  the  production  of  a  special  licence, 

Best  C.  J.  said,  I  know  of  no  law  which  says 
that  celebration  in  a  church  is  essential  to  the 
validity  of  a  marriage  performed  in  Ireland.  The 
English  marriage  act  does  not  apply,  and  I  am  aware 
d*  DO  Irish  law  which  takes  marriages  performed 
in  that  country  out  of  the  rules  which  prevailed  in 
this  before  the  passing  of  that  act ;  and  which,  as  it 
is  said  in  the  case  ofDalrymple  v.  Dalrymple{a\  are 
common  to  the  greater  part  of  Europe.  That  case 
has  placed  it  beyond  a  doubt  that  a  marriage  so  ce- 
ld)rated,  as  this  has  been,  would  have  been  held 
valid  in  this  country,  before  the  existence  of  that 
statute:  and  when  I  find  that  this  marriage  w*as 
performed  by  a  gentleman  who  had  officiated 
as  curate  of  the  parish  for  eighteen  years,  I 
most  presume  it  to  have  been  correctly  performed 
according  to  the  laws  of  that  country,  and  I  shall  not 
put  the  defendant  to  the  production  of  a  licence, 
or  tp  ai^y  further  proof.  It  is  true,  thai  in  a  case 
for  bigamy  tried  before  Mr.  Justice  Bayleyt  on  the 
northern  circuit,  an  acquittal  was  directed  because 
the  first  marriage,  which  took  place  in  Ireland^  was 
performed  in  a  private  house :  but  I  have  reason  to 
know  that  that  learned  judge  altered  his  opinion 
afterwards,  and  w*as  satisfied  of  the  validity  of  the 
first  marriage.     The  plaintiff  must  be  called. 

Nonsuit 


(a)  2  Haggard,  54. 
VOL.  I.  G 
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1894.. 


Vaughan  and  Toddy  Serjeants  and  Rowe  for  the 
plaintifll 

PeU,  Serjeant,  for  the  defendant. 


We  liaTe  been  favoured,  bj  a  gentleman  of  the  bar,  with  the 
fbUowing  note  of  the  caise  to  which  his  Lordship  alluded. 

CharioUe  Reilfy  was  tried  at  the  Lancqster  Summei>Assizei» 
1823,  for  bigamy.  Her  first  marriage  was  solemnized  in  Ire- 
landj  under  a  license  from  the  Archbishop  of  JDuNiuj  authoriz- 
ing tile  clergyman,  to  whom  it  was  directed,  to  many  the 
parties,  at  the  unui  canomical  iimB  and  place.  The  ceremoaj 
was  performed  by  the  curate  of  the  clergyman,  to  whom  the 
licence  was  directed,  in  a  private  hpuse,  and  after  the  canonical 
hour.  The  learned  judge,  who  presided,  after  consulting  witfi 
Mr.  Justice  Holroydf  thought  that  the  non-eompliance  with  tiie 
licence,  fn  respect  of  the  place  in  which  the  ceremimy  waa 
performed,  rendered  the  marriage  voifl,  and  directed  an  ac- 
quittal. 

See  this  case  stated  in  Bum's  Ecclesiastical  Law,  8th  edi- 
tion, p.  490.  (note  ?•) 

See  the  case  of  Latour  v.  TeesdaUf  8  Taunt.  8Sa  wheiw 
a  marriage  between  two  BritM  IVotestant  subjects,  soleaui- 
ized  by  a  Roman  Catholic  priest  at  Madras,  according  to 
the  rites  of  the  catholic  church,  but  without  the  licence 
of  the  governor,  which  it  had  uniformly  been  the  custom 
to  obtain,  followed  by  cohabitation,  was  held  valid.  In 
1  Roll.  Abr.  tit.  Baron  and  Feme,  Ml.  pi.  21.  it  is  laid  down, 
that  ^  If  a  man  and  weraan  be  married  by  a  priest  in  a  place 
which  is  not  a  church  or  chapel,  and  without  any  form  of  the 
celebration  of  mass  still  it  is  a  good  marriage,  and  they  are 
man  and  wife.**  See  Burn's  Eccleuastical  Law,  vol.  2.  p.  4fi* 
It  would  seem,  that  in  En^^andy  before  the  stat.  26  0. 2.  c;  88. 
an  irregular  celebration  of  nuitriage  by  a  priest  was  mere  matter 
of  ecclesiastical  discipline ;  but  in  courts  of  law  irregular  mar- 
riages were  perfectly  valid. 
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FOURTH  SITTING  IN  EASTER  TERM. 


EVANS  V.  SWEET.  Guildhall, 

Jfay89, 1824. 

Trespass.    Assaultt  battery,  and  false  impriscm-  in  an  action 
mentt  stated  to  have  been  committed  in  concert  no^iiaving 
and  ooDtrivance  with  Timothy  Young.   Not  guilty,  ^"JJ^^^J^ 
and  a  justification  that  Timothy  Young  was  bail  to  produce  a 
for  the  plaintiff  in  a  certain  action,  and  that  Y6mg  SlST^ 
and  the  defendant  in  his  aid  took  the  plaintiff  and  ^  deUvered 

J,.         .  1^1.  1  «       toA.B.,under 

imprisoned  mm,  m  order  to  his  surrender  as  by  whomdefend- 

|*w    /(rr  ant  justified, 

WW,  «C.  ^^  ^^^^ 

Replication,  that  the  bail  bond  was  taken  frau-  whose  direc- 

j  1     ^1  1  •  ^1  dons  he  acted; 

dulentiy,  and  issue  thereon.  held  that  the 

The  defendant  was  keeper  of  a  lock-up  house,  g^Sd^to 
to  which  Youngs  who  had  taken  the  plaintiff  in  give  second- 
in  order  io    his  surrender,  brought  him ;    and  ^^  ^°^ 
Young  and  the  defendant  kept  him  there  impri-  *«"*■• 
soned«     The  defendant  acted  under  the  directions 
ef  Fofntgr,  mid  refused  to  take  any  step  in  the 
tnnsaction  withoyt  his  orders. 
*  It  was  proved  that  a  written  paper  had  been 
delivered  to  Yoimg^  in  the  defendant's  house,  by 
the  plaintiff^s  attorney,  whilst  the  plaintiff  was  in 
die  defendant's  custody,  and  whilst  a  n^ociation 
for  his  release  was  going  on,  but  it  was  not  traced 
further. 

A  notice  to  produce  had  been  served  on  the 
defendant,  and  upon  refusal  by  the  defendant's 
counsel  to  producCf 

G   2  .  * 


con- 
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18«4.  ^         Cross  Serjeant  proposed  to  give  in  evidence  a 
copy  of  the  paper,  which  was  objected  to. 

Best  C.  J.  I  think  you  have  not  done  enough 
to  justify  giving  secondary  evidence  of  this  paper. 
If  you  had  left  it  with  a  servant  of  the  defendant's, 
at  his  dwelling  house,  it  might  have  done;  but 
you  merely  trace  it  into  the  hands  of  a  person  act- 
ing in  an  independent  character. 

Nonsuit. 

Cross  Seij.  and  Thessiger  for  the  plaintiff. 

PeU  and  WUde  Seijs.  and  Wightman  for  the  de- 
fendant. 


See  Bddney  v.  Ritchie^  1  Starkie,  338. 


SITTINGS  AFTER  TERM  AT  WESTMINSTER- 


wmtmikstee.  SPOONER  ti.  GARDINER. 

Jme  1, 1834. 

Where  the       AcTiON  by  indorsee  against  drawer  of  a  bill  of 

Su'^ex.^"      exchange. 

change  had  no      No  uoticc  of  the  dishonour  of  the  bill  by  the  ac- 

^^of  ^e    ^eptor  had  been  given  to  the  defendant 

acceptor  from       The  acceptor.  Lord  Oxford^   had  been  intro- 

drawii^^^e      duced  to  the  defendant  for  the  purpose  of  borrow- 

biii,  tm  it  be-    JQg  money,  and  had  received  his  acceptances  to  a 

^^^v^aav^  ^•%a^'j 

but  the  ac- 
ceptor had  recKved  {rom  the  drawer»  prior  to  this  bill  on  which  the  action  was  brooght, 
acceptances  e£  the  dnwer»  upon  which  he  had  raised  money,  some  of  which  acceptances 
had  Veen  rctorned  dBshotloured,  and  others  were  outstanding:    Held,  that  the  drawer 
waseotiUedtonoticeof  dbhonour  ofthcbilL      ^    - 


Garoimib. 
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large  amount    Some  of  these  \jotA  Oxford  had        1824. 
negodated,  and  had  been  obliged  to  take  up  on      sroowifc 
their  becdming  due.  At  the  time  the  bill  in  question    ^    ^• 
was  accepted,  two  of  the  defendant's  acceptances, 
to  a  much  larger  amount  than  the  bill  in  question, 
which  Lord  Ooiifbrd  had  negociated   and   raised 
money   upon,    were  outstanding,  but  no  money 
passed  in  consideration  of  his  acceptance  of  the 
lull  in  question. 

It  was  insisted  by  the  counsel  for  the  plaintifl^ 
that  the  acceptances  having  been  given  for  the 
accommodation  of  the  drawei^  no  notice  of  the 
dishonour  was  necessary. 

Best  C.  J.  I  am  strongly  of  opinion,  that  thfs^^ 
is  not  a  case  in  which  the  plaintifT  is  relieved  from 
the  necessity  of  proving  a  notice  of  the  dishonour. 
The  principle  upon  which  notice  i»  dispensed  with 
is,  that  a  fraud  has  been  committed  in  drawing 
on  a  person  with  whom  the  drawer  had  no  effects ; 
and  on  whom  he  had  no  right  to  draw.  That  is 
not  so  here.  The  defendant  was  at  the  time  liable 
on  acceptances  given  to  Lord  Oxford^  and  on  which 
the  latter  had  raised  money,  and  he  had  a.  right  to 
draw  on  him  to  a  greater  extent  than  this  bill.  I 
have  locked  into  the  case  of  Clegg  v.  Cotton  (a), 
and  tiie  principle  is  so  stated  in  that  case.  I  have 
a  clear  opinion  on  this  subject,  but  I  will  allow  the 
cause  to  proceed,  and  give  the  defendant  leave  to 
move  to  enter  a  nonsuit. 


I » »' 


(a)  3  B.  &  P.  2S9.,  and  see  the  cases  on  this  subject  in  Bayk}^ 
on  Bills,  5th  Edit.  234. 
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Spoonjce 

V. 

When  notice 
of  intention  to 
dilute  the 
consideration 
ofa  bill  or  note 
has  been  giTen, 
and  the  plain- 
tiff's witnesses 
have  been  ^ 
cross  erainin- 
ed  to  that 
pointy  the 
plaintiff  must 
me  such  evi- 
dence as  he 
has  to  offer  in 
proof  of  the 
consideration 
ID  the  first  in- 
stance^ and 
will  not  be  al- 
lowed to  do 
so  in  r^ly« 


In  this  case  notice  had  been  given  by  the 
defendant,  that  the  consideration  of  the  bill  would 
be  disputed.  Evidence  was  given  by  the  defen- 
ants  to  show  that  the  plaintiff  was  not  a  bondjide 
holder  of  the  bill;  and  upon  the  plaintiff's  counsel 
proceeding  to  call  witnesses  in  support  of  the 
plaintiff's  tide, 

Best  C.  J.  said,  I  wish  it  to  be  understood^  as 
the  inile  I  shall  always  act  upon  in  future,  that 
where  notice  has  been  given  of  intention  to  dispute 
the  consideration  of  a  bill  or  note,  and  the  plaintiff's 
counsel  is  apprised  by  the  cross-examination  that 
the  consideration  is  disputed,  he  must  give  his 
evidence  in  support  of  the  bill  in  the  first  instance. 
It  is  by  far  the  most  convenient  mode,  that  when 
.  the  consideration  is  to  be  gone  into,  it  should  be 
dcme  at  first ;  and  I  will  not  after  this  allow  sttch 
evidence  to  be  given  in  reply. 

Verdict  for  the  defi^ant  (tf). 

Lowes  Seijt,  for  the  {Plaintiff. 

Vaughan  S^t,  and  DimUng^  for  the  defCTdant. 


(a)  In  Ddauney  v.  MUckeU^  1  Slarkie»  4S9<  Lord  EOento- 
rough  Tuledy  that  after  notice  had  been  given  that  want  of  con- 
ihideration  would  be  insisted  on  as  a  ground  of  defence^  it  was 
not  competent  to  the  plaintiff  ta  give  evidence  o£  the  consi- 
deration in  Pepij  to  the  defendant's  dask  But  the  rule  acted 
upon  by  the  present  Lord  Chief  Justice  of  the  King's  Bench, 
As  said  to  be,  that  unless  suspicion  is  raised  on  the  plaintiff's 
case,  he  may  be  permitted  to  give  such  evidence  in  reply,  even 
after  notice.  See  Phillips  on  Evidence,  6th  Edit.  Vol.  ii.  p»  17« 
Chitty  on  Bills,  6th  Edit.  p.  iOl. 
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DOE  M  d.  SCALES  v.  BRAGG.  wwrinKm., 

«Afll0  4, 18S4. 

This  was  an  ejectment  A  witneiB  on 

On  the  part  of  the  plaintiff,  a  witness  was  called,  ^l^^ui^he 
who,  on  his  examination  on  the  voir  dire^  stated,  '??*^J^ 
that  the  lessor  of  the  plamtiff  had,  about  twenty-four  Emneriy 


years  ago,  assigned  the  premises  to  him,  for  the  ^^J^J^'Ji 
purpose  of  protecting  him  against  being  pressed  question  for  a 
as  a  sailor ;  that  he  had  kept  the  deed  for  seve-  ^2^1^^ 
ral  years,  as  long  as  it  was  wanted  for  the  pro-  ^^STJ?^ 
tection,  and  then  gave  it  back  to  the  lessor  of  the  lenor  of  tii^ 
pbintiff;  and  that  he  had  never  seen  the  deed  i|||d"i£^ 
since ;  tiiat  he  did  not  believe  that  he  had  now  anypofseiHoo 
any  beneficial  interest  ia  the  premises,  or  that  he  L :  Held  tiua 
kad  ever  had.  111!  SSlISIIL 

It  was  obiected  and  arinied  by  the  counsel  for  tent  bj  rw 
defendant,  that  the  witness  had  a  direct  interest  in 
su{^K»ting  the  plaintiff's  action,  because  if  the  * 
plaintiff  were  in  possession  of  the  premises,  the 
witness  would  have  a  perfect  title  against  the 
idaintiii^  who  would  be  estopped  from  denying  the 
right  ccHiveyed  by  his  own  deed ;  and  this  right 
had  never  been  reconveyed  to  the  plaintiff. 

ftKST  C.  J.  I  think  this  witness  has  such  an 
mterest  as  renders  him  incompetent,  and  that  for 
the  reason  given.    The  recovery  of  the  plaintiff  in 
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this  action  would  perfect  that  title,  which  he  has 
conveyed  to  the  witness,  and  which,  in  an  eject- 
ment brought  against  him,  this  plaintiff  would  be 
estopped  from  denying.  The  witness  is  mistaken 
in  imagining  he  has  no  interest  He  has  an  interest^ 
though  he  believes  otherwise,  and  that  renders 
him  incompetent. 

The  cause  was  referred. 

Pell  Serjt  and  Erskine  for  the  plaintifil 
Vaughan  and  TVylde  Seijts.  for  the  defendant. 


WnnciNSTci, 
JiMr  1I9I894. 

A&iewu 
levied  of 
twehre  menu- 
ages  in  Chel- 
sea.   It  was 
proved  that 
the  cognizor 
had  more  than 
twdye  messa- 
ages  in  Chel- 
sea.   Held 
that  parol  evi- 
dence  was  ad- 
missible to 
show  which 
messuages  the 
cognizor  in- 
tended to  pass 
by  the  fine. 


DOE  ea:  d.  BULKELEY  v.  WILFORD. 

This  was  an  ejectment  brought  by  the  heir*at-law,. 
to  recover  certain  premises  in  Chelsea. 

The  ancestor,  J.  Wilfordi  had  by  wiU  devised 
all  his  real  estates  to  the  defendant;  but  subse-? 
quently  to  the  date  of  the  will  had  levied  a  fine  of 
certain  property  in  Chelsea.  No  uses  were  de- 
clared of  the  fine,  and  the  ejectment  was  brought 
for  the  property  comprehended  in  it,  the  will 
being  revoked  pro  tanto. 

The  fine  was  for  '<  twenty  acres  of  arable  land, 
twenty  acres  of  pasture,  and  twelve  messuages,  in 
Chelsea.'' 

It  was  proved  that  at  the  time  of  levying  the 
fine,  J.  WUford  was  seised  of  seventeen  messuages 
in  Chelsea  ;  and  in  order  to  explain  what  messuages 
were  intended  to  fmss  by  the  fine,  it  was  proposed 
to  put  in  evidence  an  agreement  between  /.  Wil/brd 
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and  the  Governors  of  Chekea  Hospital,  for  the  sale  i^^* 

of  certain  lands  in  Chelsea  to  the  Hospital,  in  which  dok  ex  a. 

it  was  stipulated  that  Wiybrd  should  levy  a  fine  of  BuLounr 

a  part  of  the  lands  called  the  Ranelagh  estate,  the  Wiltoao. 
title  to  that  estate  being  doubtful.    This  was  ob- 
jected to. 

Best  C.  J.  I  think  that  in  this  case  parol  evi* 
dence  is  clearly  admissible,  in  order  to  explain  what 
messuages  it  was  intended  should  be  conveyed 
by  the  fine ;  and  upon  this  principle,  that  a  latent 
ambiguity  in  the  fine  has  been  shown  to  exist  by 
extrinsic  evidence.  If  the  ambiguity  had  been 
apparent  on  the  face  of  the  fine,  such  evidence 
would  not  have  been  receivable;  but  it  having 
been  proved  that  there  were  at  the  time  the  fine 
was  levied  seventeen  messuages,  any  of  which 
might  have  passed  under  it,  and  it  being  impossiblis 
to  ascertain  which  twelve  were  meant  but  by 
similar  evidence,  I  think  this  agreement  must  be 
received  for  that  .purpose,  on  the  same  principle 
that  a  verbal  declaration  is  always  admissible  to 
explain  a  latent  ambiguity.  There  is  an  authority 
in  which  it  is  said,  that  in  an  ambiguity  of  this 
description,  the  cognizee  may  choose  which  estate 
he  will  take ;  but  to  that  doctrine  I  cannot  sub- 
scribe. 

It  was  afterwards  shown  that  there  were  twelve 
messuages  on  the  Ranelagh  estate,  and  the  plaintiff 
had  a  verdict  for  the  whole  of  that  estate,  and  no 
more,  (a) 

>    ■  • — ! — : — 

(a)  Where  a  fine  and  recovery  is  of  so  many  acres  in  D^  the         , 
parties  interested  shall  have  their  election  in  what  part  of  the 
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Onsbm  and  PeU  Seijte.  and  Reader  for  the 
plaintiff. 
Bosmquet  and  Todtfjr  Se^ts.  for  the  defendant 


estate  it  shall  operate.  MS.  Rep.  said  to  be  Lord  MancoKfiV 
ldVin.Abr.S75. 

But  see  Edvoard  AUhanC%  case,  8  Co.  90,  where  it  is  said, 
that  ^  If  a  man  levies  a  fine  of  the  manor  of  Soure^  or  of  the 
manor  of  Dirtkbify  and  in  truth  there  is  the  manor  of  North 
Soure,  and  South  Seure^  or  Grmt  JHrOek^j  snd  lAUk  DnUehy, 
in  this  case  issue  may  be  ta)cen  dehors  which  ^uuior  A^ 
cognizor  intended  to  pass,  for  that  is  matter  of  fact  npt  ap- 
parent in  the  fine,  whereof  the  judge  cannot  take  cognizance ; 
but  it  stands  well  with  the  fine^  and  shall  be  tried  by  the  jury.** 

Tlie  same  principle  is  recognised  in  the  Lord  Cheyney^n  cm^f 
5Co.68.b.   SeeVip.Abr«9M. 

If  I  have  two  manors  of  D.,  and  I  levy  a  B^e  of  the  manor  ff 
Df  circumstances  may  be  given  in  evidence  to  prove  what 
manor  I  intended,  as  appears  in  12  H.  7.  per  Montague  Ch.  J^ 
PI.  C<Hn.  85.,  in  the  case  ot  Partridge  v.  Strange. 


^'■mfmimm^^'^^ 
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GuiLDHALI^ 
June  16,  1894. 


HARRINGTON  t;.  FRY. 


A  witness  who  This  was  an  action  for  goods  supplied  for  the  use 
^"^^Zl  of  the  ship  EUzabeth. 

*«'  ^"^'^      ^'  w^  proposed  to  give  in  evidence  certain  let- 
a  person  of  the  tcrs  as  of  the  hand- Writing  of  the  defendant    The 

defendant's 

name,  livinc  at 

Plymouth  Uock»  where  the  defendant  resided,  and  where,  according  to  other  evidence, 

there  w^  no  other  person  of  that  name,  stated  that  the  hand-writing  of  certidn  letters 

was  that  of  the  persop  with  whom  he  had  conremNiKled.    Held  that  this  efideaoe  wy 

sufficient  to  admit  the  letters  to  be  read  agamst  the  defendant. 

17 
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witnesB  who  proved  the  hand-writio^  stated  that  he       i8d|. 
had  nev»  seen  the  defendant,  but  had  corresponded  Uj^M^tiv 
with  a  Samuel  Fry  ofFfymauth  Dock  ;  that  he  had         «• 
$0  addressed  his  letters,  and  had  received  answers 
from  him ;  that  it  was  from  these  letters  that  he 
derived  his  knowledge  of  the  hand-writing.  Another 
witness  stated  that  the  defendant,  Samuel  Fry^ 
4hip  owner,  lived  at  F^pnouth  Dock,  and  that  there 
was  no  other  person  of  that  name  living  at  Fbf* 
mouth  Dock  within  his  knowledge. 

It  was  objected  by  the  counsel  for  the  defendant, 
that  there  being  no  proof  of  the  defendant  having 
lecognised  the  letters  from  which  the  witness  drew 
his  knowledge  of  the  defendant's  hand*writing,  the 
letters  could  not  be  read,  inasmuch  as  there  might 
be  another  parson  than  ihe  defendant  of  that  name 
living  at  Ffymouth  Dock;  and  that  notice  should 
l^ive  been  given  to  the  de&ndant  to  produce  the 
letters  directed  to  Samuel  Fry  of  which  the  witness 
^ke,  before  it  could  be  assumed  that  the  answers 
were  his  handwriting. 

Best  C.  J.  I  am  of  opinion  that  enough  has 
been  shown  to  make  these  letters  admissible  before 
the  jury  as  of  the  hand-writing  of  the  defendant. 
The  knowledge  which  the  witness  has  of  the  de- 
fendant's hand-writing,  is  drawn  from  a  corre- 
spondence with  a  person  of  the  defendant's  name 
at  Plymouth  Dock  ;  and  it  is  shown  by  a  person 
having  competent  knowledge  on  the  subject,  that 
there  is  no  other  person  of  that  name  living  there. 
This  is,  at  least,  evidence  for  the  jury  to  consider 
whether  the  letters  alluded  to  by  the  witness  were 
not  written  by  the  defendant    What  was  the  sub- 
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1824.      ject  of  that  correspondence  is  perfectly  immaterial, 

Haiiiinoton  ^^^  ^^  notice  to  produce  is  necessary,  the  letters 

V- .        being  used  by  the  witness  to  form  his  opinion 

of  Samuel  Fry*s  hand-writing,  and  for  no  other 

purpose. 

Vaughan  Serj.  and  E.  Lowes  for  the  piaintiff 

Pell  and  Wylde  Seijts.,  and  Bay  ley  for  the  de- 
fendant 


Nonsuit,  with  leave  given  to  the  plaintiff  to 
move  to  enter  a  verdict  for  a  certain  sum. 

Upon  motion  inade  by  Vaughan  Seij.,  in  the  fol- 
lowing term,  to  set  aside  the  nonsuit,  the  Chief 
Justice  enquired  of  Pell  Serj.,  whether  in  case  the 
rule  were  granted,  any  objection  would  be  made 
to  the  reception  of  the  letters ;  when  the  learned 
Seijeant  said  he  should  certainly  waive  any  further 
objection  on  that  head. 


CASES 


ARGUED  AND  DECIDED 


AT    NISI    PRIUS, 

IN  K.  B. 

IN   AND   AFTER 

EASTER    TERM, 
5  Geo.  IV.  1824. 


LAST  SITTINGS  IN  TERM  AT  WESTMINSTER. 


BAKER,  Assignee  of  the  Sheriff  of  Middlesex  v.  We8tiii»»ti«, 

NEWBEGIN.  M<vn,iu24. 

This  was  an  action  on  a  bail  bond.     Plea :  non  in  an  actkm 

„4  /*  ^.  on  a  bail  bond. 

W  Jacium.  The  condition 

The  condition  of  the  bond   as   stated  in  the  »etoutinthc 
record  was  **  that  if  the  said  defendant,  TFilliam  « to  amwer 
Newbegifij  should  appear  before  our  said  lord  the  ^i^pf^^ 
king  at  Westminster^  on  Friday ^  next  after  fifteen  trespast,  and  . 

also  to  a  j^ea 
to  be  exhibited 

•pantt  said  defendant  for  60/.  upon  prmnUesJ*    The  bond,  when  produced^  did  not  con- 

tnn  the  words  ^  t^fou  promises  :**  variance  held  fatal. 
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I82i.  ^  days  of  SL  Marthh  to  answer  said  plaintiff  in  a  plea 
of  trespass,  and  also  to  a  bill  of  said  plaintifl^  to  be 
exhibited  against  said  defendant,  WilBam  Newbegm^ 
for  60/.  upon  promises^  according  to  the  custom  of 
the  court  of  our  said  lord  the  king,  &c.,  thea  the 
said  obligation  should  be  void,"  &c. 

Upon  the  bond  being  produced^  and  read  in 
evidence,  it  appeared  that  the  condition  was  in  all 
respects  the  same  as  that  set  out  in  the  record, 
except  that  it  did  not  contain  the  words  <*  t^Mm 
promises.** 

Abbott  1A^  C.  J.  was  of  opinion  that  this  was  a 

•  fatal  variance. 

Nonsuit. 

J.  Lockhart  for  the  plaintiff. 

The  cause  was  undefended. 


ADJOURNED  SITTINGS  AT  WESTMINSTER. 


/mm  5,  1894. 


REX  V.  HAILEY. 


^^^!2wL>  Th^*  ^^^^  ^^  indictment  for  peijury,  alleged  to 
iM^nry  HI  M  have  been  committed  by  the  defendant  in  certain 
^[[Jjf»^^J*  affidavits,  filed  in  the  office  of  the  secretary  of 
ccrtn  omift.  bankrupts,  and  relating  to  the  service  of  a^petition 
jmipteie-  upon  one  Hiomas  SUhester^  a  bankrupt 
«riviMl  in  the  ^  clerk  from  the  office  of  the  secretary  of  bank- 
wlndiitis       rupts  produced  one  of  the  affidavits  upon  which 


fB^uf  bemg    P^u^  h^  been  assigned*  the  jurat  of  which  was 

h^cooplete    as  follows.—* 
at  the  tone  of 
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«  Sworn  before  me  this  ninth  day  of  Jufy^     ^  ^W*. 
eighteen  hundred  and  twenty-three. 
«  TTie  mark  of  '  "  Jomes  Trcfwer.^* 


Andrews^  as  counsel  for  the  defendant,  objected 
to  this  affidavit  being  read :  —  First.  Because  the 
jurat  omitted  to  state  where  the  affidavit  was 
sworn:  Secondly^  That  there  was  no  memoran- 
dum,  that  it  was  made  by  a  person  who  could  not 
write :  Thirdly,  That  it  did  not  state  that  the  con- 
tents had  been  read  oyer  to  the  dq)onent  before 
she  made  her  mark. 

It  was  proved  by  Mr.  TVott?^,  a  master  in 
Chancery,  and  by  Mr.  Smithy  a  clerk  in  the 
public  office  of  the  court  of  Chancery,  that  where 
the  person  making  an  affidavit  is  unable  to  write, 
the  jurat  is  in  the  following  form  :  -— 

<*  Sworn  at  the  public  office,  Southampton  Build- 
mgs  the  SOth  day  of  July 9  18S3 ;  the  witness 
to  the  mark  of  the  deponent,  Mary  Haila/f 
being  first  sworn  that  he  had  truly,  distinctly, 
and  audibly  read  over  the  contents  of  this 
affidavit  to  the  said  deponent,  and  that  he  saw 
her  make  her  mark  thereto. 

"  The  mark  of  "  Before  Jomes  Trower.*^ 

Mary  HaUey. 

"  Witness  Thomas  Silvester:' 

These  witnesses  also  stated  that  no  affidavit 
would  be  received  (if  known)  that  did  not  contain 
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i^24u^     this  form  of  jurat  when  the    party  could  not 
write,  (a) 

Taunton  and  RusseU  submitted,  that  although 
the  court  of  Chancery  may  not  permit  an  affidavit 
to  be  read,  if  there  are  not  certain  statements  in  the 
jurat,  still  perjury  may  be  assigned  upon  it.  A 
person  is  equally  guilty  of  perjury  although  he  may 
have  omitted  to  comply  with  all  the  rules  and 
orders  of  the  court,  which  are  merely  directory. 
In  many  cases  of  forgery,  although  the  instrument 
forged  is  not  a  valid  or  available  instrument  in  law, 
from  some  defect,  such  as  the  omission  of  i|  stamp, 
&c.,  still  the  party  may  be  convicted  of  forgery,  (ft) 
In  the  present  case  the  affidavit  has  been  actually 
used  before  the  Chancellor  in  the  matter  there 
depending,  and  is  filed  with  the  proper  officer,  by 
whom  it  is  now  produced. 

Littledale  J.     If  the  counsel  for  the  prosecution 


(a)  ^  The  masters  in  taking  affidavits  and  administering  of 
oaths  in  cases  duly  presented  unto  them,  are  to  be  circumspect 
and  wary,  that  the  same  be  reverently  and  knowingly  given  and 
taken,  and  are  therefore  to  administer  the  same  themselves  to 
the  party,  and  where  they  cUscem  him  rash  or  ignorant,  to  give 
him  some  conscionable  admonition  of  his  duty,  and  be  sure  he 
understand  the  matter  contained  in  his  affidavit,  and  read  the 
same  over,  or  hear  it  read  in  his  presence  and  subscribe  his 
name  or  mark  thereunto  before  the  same  be  certified  by  the 
master,  who  is  not  to  receive  or  certify  any  affidavit  unless  the 
same  be  fairly  and  legibly  written,  without  blotting  or  in- 
terUneation  of  any  word  of  substance."  Beamea  Orders  in 
Chancery,  209.  Vide  also  Turners  Practice  in  Chancery,  title 
Affidavits:  and  I  Nerwland's  Practice  in  Chancery,  164. 

(b)  Rex  V.  HatokeiUfood,  Pasch.  1783.  1  Leach,  257. 


,   ^ 


IN  AND  AFTER  EASTER  TERM,  5  GEORGE  IV. 

ire  prepared  to  prove  that  this  affidavit  was  distinct- 
ly read  over  to  the  defendant  at  the  time  she  was 
swcnn  to  the  truth  of  its  contents,  and  that  the  oath 
was  administered  to  her  in  the  county  of  Middle- 
scjT^  I  am  of  opinion  that  the  affidavit  may  be  read. 
The  omission  of  the  form  directed  by  this  and 
other  courts  to  be  inserted  in  the  jurats  of  affidavits 
may  be  an  objection  to  their  being  received  in  the 
court  whose  rules  and  regulations  the  party  has 
n^ected  to  comply  with ;  but  I  am  of  opinion 
that  the  peijury  is  complete  at  the  time  the  affi- 
davit is  Sworn, .  and  although  it  cannot  h6  used  in 
the  court  for  which  it  is  prepared,  that,  neverthe- 
less, peijury  may  be  assigned  upon  it 

It  was  then  proved  on  the  part  of  the  prosecu- 
tion that  the  affidavit  was  sworn  in  the  county  of 
Middlesex^  but  that  at  the  time  the  defendant  was 
sworn  boforethe  master  in  Chancery  the  contents 
were  not  read  over  to  her. 

Defendant  was  acquitted. 

Taunton  and  W.  0.  Russell  for  the  prosecution. 
Andrews  and  Adolphus  for  the  defendant 
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1824w 


Rrx 

9. 

Hailkt. 


REX  V.  SPENCER. 


WemnvsTEft 

June  9»IS24. 


This  was  an  indictment  for   perjury  alleged  to  in  an  indict- 
have  been  conunitted  in  an  answer  to  a  bill  filed  ^  in^^n^ 
against  the  defendant  in  the  court  of  Chancery,      [^ch^c  ^^! 

'  Held,  that  the 
recital  in  the  jiint  of  the  place  where  the  answer  purports  to  be  swonOy  is  sufficient 
proof  diat  the  oath  was  admini^ered  at  the  place  named. 
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i«sw^^  The  defendant's  signature  to  the  answer,  and 
that  of  the  master  in  Chancery  to  the  jurat,  having 
been  proved^  and  it  having  been  also  proved  that 
Southampton  Buildings^  which  the  jurat  recited  as 
the  place  where  the  oath  was  administered,  was  in 
the  coutaty  of  Middlesex^  the  prasecut(»^s  coutnid 
ptoposed  to  read  tiie  an6wel% 

Gvltney  objected,  that  there  was  no  evidence 
independent  of  thd  mere  recital  in  the  jurat,  liiat 
the  answer  was  6Wom  to  by  the  defendant  at  Ae 
place  therein  named. 

Abbott  Ld.  C.  J.  I  shiUl  permit  the  answer  to 
be  read.  The  recital  of  t^e  place  where  tiie  oath 
is  admmistered  in  the  junt^  has  always  hisen  con- 
sidered, in  cases  of  this  klnd^  l»  4  si^dent  pMof 
that  1km  oath  was  admitiititered  iat  the  pkfcd 
named,  (a) 

The  indict-  The  indictment,  in  setting  out  the  substance  and 

i'^to s^tmit    ^ff^  of  the  bill  in  equity,  to  which  tli'e  ddfencfont 

id^£"o?  ^^^  P^'  ^^  ^  answer,  aHd  upon  ^fAAcS^  the  per- 
the  bill,  steted  jury  was  assigned,  stated  an  agreement  between 
S^Xn  A?  the  prosecutor  and  the  defendant  respecting  houses. 
SSbSmiT*"^  Upon  the  original  bill  being  read,  it  appeared  that 
re^pectinff       the  word  house  was  in  the  singular  niunber. 

houses.    Upon 
tile  bill  being 

read,  ihe^ord  Gumev  contended  tliat  this  was  a  fatal  variance, 
Mnguliv  hnjn*  and  citcd  the  case  of  Hoar  v.  MiU^  4  M.  &  S. 


ber:  yeriance 
held  fatal. 


470. 


(a)  See  Rex  t.  Betu^ny  2  Cibpb.  508. 
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Abbott  Ld.  C.  J.  The  indictment  professes  to  182*. 
describe  the  substance  and  effect  of  thp  bill ;  it  r^x^ 
does  not,  certainly,  profess  to  set  out  tlie  tenor ;  •• 

but  thii  I  thipk  is  a  diiSerence  in  substance,  and 
cpni99qDQntJy  f(  fatal  variance. 

Defendant  was  acqi4tted. 

Scarlett  and  Hutchinson  for  prosecution. 
Gumejf  and  E.  Leaves  for  the  defendant. 


PAIN  and  another  v.  WHITTAKER  and  an-     Westminster, 
other,  Sheriff  of  Middlesex.  ^"^  ^'  '"''• 

Troveb  for  a  pianoforte*  Where  ^ods 

A  person  of  the  name  of  Evans,  on  the  2d  of  imveTeen^ 
February,  1824,  hired  of  the  plaintiffs,  who  were  X"ifS"exe. 
imstrument  makers,  the  pianoforte,  for  which  this  cution  by  the 
action  was  brought,  at  a  guinea  and  a  half  per  thauhe  owner 
Qontti^     On  the  13th  of  Februan/  the  piano  was  cannot  main- 
seized  by  the  defendants  as  sherifi'  of  Middlesex,  against  the 
under  a  writ  of  ^.^.,  at  the  suit  of  one  Pike.    On  l^^^^l  Jf/^' 
the  26th  the  plaintiffs  demanded  the  piano  of  the  ^%^}  ^^  \^^ , 

t      ,m       t  -1  •  •  1  1  •       session  as  well 

sheriff,  who  was  then  in  possession,  and  gave  him  as  the  right  of 
notice  not  to  sell,  as  being  their  property.     On  [he'dineof 
the  27th  the  defendants  sold  the  piano.  the  sale. 

Tal/burd,  for  the  defendants,  contended,  that 
this  action  could  not  be  sustained;  that,  at  the 
tune  of  the  sale,  the  plaintiffs  had  neither  the  pos- 
session or  right  of  possession ;  the  month  for  which 
the  piano  had  been  hired  not  having  expired,  and 
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1824.  ^    cited  Gordon  v.  Harper j  7  T.  R.  9.  as  an  autho- 
rity directly  in  point. 

Scarlett  and  Comyn  relied  on  the  cases  of  Wood- 
erman  v.  Baldock,  8  Taunt  676.  and  LoMchman  v. 
Machm^  2  Stark.  311.,  and  stated,  that  the  case  of 
Gordon  v.  Harper  had  been  over-ruled  at  Nid 
Prius. 

Abbott  Ld.  C.  J.  I  am  not  aware  that  the  case 
of  Gordon  v.  Harper  has  been  over-ruled ;  it  is 
cited  in  the  last  edition  of  Sehn/n^s  Nisi  Prius, 
without  any  notice  that  it  has  been  over-ruled.  I 
think  myself  bound  by  that  case ;  the  principle  on 
which  it  proceeds  is,  that  the  plaintiff  has  nei- 
ther the  possession  or  right  of  possession  of  the 
goods  at  the  time  they  are  taken,  and  therefore 
the  allegation,  that  '<  he  was  lawfuUy  possessed,'' 
is  not  supported  by  the  evidence.  That  is  so  here, 
and  therefore  I  am  of  opinion  that  the  plaintiff 
cannot  sustain  this  action. 

Nonsuit,  (a) 

Scarlett  and  Com/n  for  the  plaintiff 
Talfburd  for  the  defendant. 


(a)  Vide  Parry  v.  Frame,  2  B.  &  P.  46U  and  Smith  ▼•  Plo- 
mery  15  East,  607. 
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1824. 


REX  V.  POWELL.  WESTMmtn*, 

June  10, 18S4^ 

Indictment  for  perjury,  in  an  answer  to  a  bill  in  in  an  indict. 

>-^i  mcnt  for  per- 

Cbancery.  jury  in  an  an- 

The  indictment  described  the  bill  as  exhibited  [J^^^^*  *^J 
against  three  persons  only,  viz.  A.f  B.f  snd  C. ;  the  the  un  waa ' 
bill,  upon  being  produced,  appeared  to  be  against  edited  ^ 
four,  viz.  A.,  B.,  C,  and  D.  ^e^^  ^ 

'    persons  only, 
A.,  B.y  and  C. 

The  Attorney  General  submitted  that  this  was  a  JJ^^l;^*^ 
&tal  variance,  and  that  it  could  not  be  considered  duced,  was 

.«  ,.,,  against  foor. 

as  the  same  bilL  iC,B.,c.,and 

,  D.:  Held  that 

'  this  was  no 

The  counsel  for  the  prosecution  relied  on  Rex  variance. 
Vi  Benson^  2  Campb.  ,508. 

'  Abbott  Ld.  C.  J.  I  think  this  is  .not  a  valid 
objection,  and  that  the  bill  produced  must  be  con* 
sidered  as  the  same  described  in  the  indictment. 
If  the  indictment  had  professed  to  set  forth  the 
title  of  the  bill,  such  a  variance  as  this  would  have 
been  fatal ;  but  the  bill  is  substantially  described, 
and  that  is  sufficient 

Guilty,  (a) 

Scarlett^  Gumey^  and  Broderick  for  the  prose- 
cution. 

The  Attorney  General  and  Tindal  for  the  de- 
fendant. 


(a)  See  also  the  cases,  of  Rex  v.  Roperf,  1  Starkie)  5I8.9  and 
MounUtephen  v.  Brooke,  1  B.  6c.  A.  224. 


CASKS  AT  Nt9I  PRIUS,  K.  0. 


ADJOURNED  SITTINGS  AT  GUILDHALL. 


w  .  ■         m      ^     m 


Guiu>iiAu,  COSIO  and  others  v.  DE  BERN  ALES. 

&»&<^  ttnit  MsmiPsiT^  money  had  and  received. 
theUm ^11       This  action  was  brought  by  the  plwntifls,  who 

^;^^gy  were  natives.  ofSpam^  and  resided  in  that  country, 

mni  wifruM*  to  recover  a  balance  of  account  due  to  them  from 

TOuntry,  iSi  *^®  defendants,  who  were  merchants  in  the  city  of 

rcddeot  thm%  LondOfU 

nmwMd^  To  prove  who  were  the  partners  in  the  firm  of 
^Jl^^  Co^  and  Co.,  a  Spaniard  was  called,  who  stated 
joii^  Bctioa  the  firm  to  consist  of  the  husband  and  his  wife,  and 
IS&f^  their  two  nms,  who  were  minors,  and  they  were 
for  a  baknce    the  persous  named  as  plaintiffi  on  the  record. 

partnership 

•^'^^  Scarlett,  for  the  defendant,  submitted  that  the 

pluntifis  must  be  nonsuited;    that  husband  and 
wife  could  not  sue  here  as  partners. 

Qvmey  stated,  that  he  was  informed  that,  ac- 
cording to  the  law  of  Spain,  there  was  not  a  com- 
munity of  goods  between  husband  and  wife,  and 
that  consequently  they  might  be  partners  in  trade, 
although  he  was  not  in  a  condition  to  prove  what 
was  the  law  of  Spam :  he  submitted  that  the  court 
would  presume,  from  the  witness  having  stated 
that  they  were  considered  as  partners  in  Spain, 
that  such  a  partnership  was  valid,  according  to  the 
laws  of  that  country ;  and  if  such  was  the  law  of 
Spam^  he  contended,  ttiat  they  might  certainly  sue 
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here  jointly,  although  they  stood  in  the  relation  of    ^  iB24.^ 
husband  and  wife.  Ck>sio 

De  Bsrnales. 

Abbott  Ld.  C.  J.  You  are  now  suing  accord- 
ing to  the  law  of  England^  and  according  to  that 
law  husband  and  wife  cannot  join  in  an  action  like  . 
the  present  If  you  have  recourse  to  an  English 
tribunal,  you  must  place  such  a  plaintiff  before  that 
tribunal  as  can  by  the  laws  of  tiiiS  country  be  per- 
mitted to  sue.  It  is  however  unnecessary,  in  the 
present  case,  to  decide  the  general  question,  because 
no  evidence  has  been  given  to  show  what  is  the  law 
of  Spam  upon  this  subject;  it  does  not  therefore 
appear  that  husband  and  wife  can  be  in  that  coun- 
try partners,  and  in  the  absence  of  all  proof  upon 
the  subject  I  cannot  presume  that  the  law  is  what 
the  learned  counsel  has  suggested  it  to  be. 

Nonsuit. 

Gitmetf  and  Kaye  for  the  plaintiffs. 
Scarlett  for  the  defendant. 


^Ue  Dutch  West  India  Company  v.  Van  Mosetj  1  Strange^  612. 


CASES 


ARGUED  AND  DECIDED 


AT    NISI    PRIUS, 

IN  K.B. 

AT  THE   SITTINGS   IN   AND   AFTER 

TRINITY    TERM, 
5  Geo.  IV.  1824. 


SECOND  SITTINGS  IN  TERM  AT  W'tSTMINSTER. 


FRANCIS  V.  WILSON.  J^^^^^. 

Debt  on  bond. 
This  action  was  brought  upon  a  bond  in  the  bo„^^nthe 

penal  sum  of  120/.  conditioned  for  the  repayment  pcMity  of 

of  the  sum  of  120/.  with  lawful  interest.  tioned  for  the 

The  damages  stated  in  the  declaration  were  10/.  J^^^J„m 
It  appeared  that  the  interest  upon  the  130L  with  lawful 

amounted  to  the  sum  of  I7/.  IhS^tetm  ' 

wasrecover- 

Andrews  for  the  plaintiff,  contended,  that  in  this  the  peaaity.to 
case  he  was  entided  to  interest  up  to  the  extent  of  Jj|^  ^^""^ 
the  damaires  laid  in  the  declaration.  laid  in  the 

^  dedaration. 
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106 


CASES  AT  NISI  PRIUS,  K.B. 


1824. 


Faancis 

V. 

Wilson. 


LiTTLEDALE  J.  In  this  bond  tfie  penalty  and 
the  debt  are  each  for  the  sum  of  120/. ;  but  it  is 
expressly  provided  by  the  bond,  that  it  shall  carry 
interest  Under  these  circumstances,  therefore,  I 
am  of  opinion  that  the  plaintiff  is  entitled  to  reco- 
ver interest  as  far  as  the  amount  of  damages  laid 
in  the  declaration.  This  debt  carrying  interest, 
the  jury  are  at  liberty  to  give  interest  by  way  of 
damages  for  the  detention  of  the  debt 

Verdict  for  the  plaintiff,  (a) 


Andrews  for  the  plaintiff. 
Reader  for  the  defendant 


(a)  Lord  Lonsdale  v.  Churchy  2  T.R.388.  Wilde  v.  Clark- 
sofiy  6  T.  R.  803.  M'Clure  v.  Dunkin,  1  East,  4S6.  Hilhouse  y. 
Davisy  1  M.  &  S.  169. 


SECOND  SITTINGS  IN  TERM  IN  LONDON. 


Guii^HALL,     R^  w.  WEBB,  by  R.  W.  his  Prochein  Amy, 

V.  SMITH. 


The  declar- 
ations of  pro- 
chein annr 
madeberore 
action 
brou^ty 
are  not  ad- 
iniinble  for 
tbjs  defendant. 


Assumpsit  for  work  and  labour  by  an  infant,  who 
sued  by  his  father  as  prochein  amy. 

In  the  course  of  the  cause,  the  declarations  of 
the  father  made  before  action  brought,  were  given 
in  evidence  by  the  defendant,  and  cross-examined 
to  by  the  counsel  for  the  plaintiff. 

During  the  summing  up,  an  objection  was  made 
by  Scarlett  for  the  plaintiff,  to  the  admissibility  of 
such  evidence.     And 
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LiTTLEDALB  J.  Said,  that  he  was  clearly  of  opi-  1824. 
nion,  that  the  declarations,  if  objected  to  in  time,  ^^^ 
might  have  been  rejected;  but  inasmuch  as  the  •^ 

counsel  for  the  plaintiff  had  not  objected,  but 
had  taken  the  chance  of  the  evidence  turning 
out  to  his  advantage ;  it  was  then  too  late  to  ex- 
clude it. 

Verdict  for  the  plaintiff. 

Scarlett  and  Talfourd  for  the  plaintiff. 
Gumetf  and  Denman  C.  S.  for  the  defendant. 


Vide  Eg^estan  v.  Speke,  S  Mod.  258.  Hopkins  v.  Neal, 
2Str.  1026.  Dennison  y.  Spurling^  1  Str.  506.  Cowling  v.  El^t 
2  Storkie,  N.P.C.  866.     Starkie  on  Evidence^  2  v.  4a 


SITTINGS  AFTER  TERM  IN  LONDON. 


BENTALL  and  others,   Assignees  of  BAKER    GaiLDHAxx, 

and  others,  v.  BURN.  ^"^  '^'  "**' 

Assumpsit^  for  goods  sold  and  delivered.  A  deihrery  w^ 

This  action  was  brought  to  recover  the  sum  of  ^f^i  ^blT 
ISL  l4fS.  2rf.  for  one  hogshead  of  Sicilian  wine,  liondOTD^i, 
which  the  defendant  had  agreed  to  purchase  of  Tendor  to  Uie 
Baker  and  Co.,   previous  to    their  bankruptcy.  ^^^^^^ 
The  contract  for  the  sale  of  the  wine  was  not  re-  suffidwit  my 
duced  into  writing,  but  after  the  defendant  had  ^etTuke^ 
veibally  agreed  to  purchase  the  wine,  the  bank-  2^S!Lte'<? 
nipt's  clerk  delivered  to  him  an  invoice  of  the  fraudi. 
goods,  together  with  a  delivery  order,  signed  by 
Baker  and  Co.,  of  which  the  following  is  a  copy : 
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1824.  «  London,  ISth  January,  1822. 

Bfntall  "  '^^  the  superintendant  of  the  London  Docks* 

and  others,  «<  Please  to  deliver  to  Bum  and  Co,  the  un- 

Bakeb  dermentioned  goods,  entered  by  Baker  and  Co.  in 

and  others,  ^.j^^  ^^^^j^  of  January  1821,  per  ship  ^wri/^^,  Cap- 

Burn.       tain  Cupper,  from  Syracuse. 

"  BflArer  and  Co." 

Mark  No. 

"  5.  99.  One  hogshead  of  wine.*' 

The  defendant  did  not  apply  at  the  London 
Docks  to  have  the  wine  transferred  to  him  ;  but 
at  a  subsequent  period,  when  applied  to  for  pay- 
ment, he  refused,  alleging  that  he  had  lost  the 
delivery  order,  and  that  he  should  not  now  ac- 
cept the  wine. 

F.  Pollock,  for  the  defendant,  contended  that 
there  wias  no  acceptance  of  the  goods  within  the 
meaning  of  the  17th  section  of  the  Statute  of 
Fraudi^  so  as  to  make  the  contract  binding  on 
the  defendant. 

Gumey  and  BarneacaU,  contended  that  what  had 
been  done  in  this  case  was  tantamount  to  an  actual 
delivery  of  the  goods;  that  this  order  for  the 
delivery  of  the  wine,  received  by  the  buyer  from 
the  seller,  was  such  an  acceptance  as  would  entitle 
the  seller  to  maintain  an  action  against  the  buyer 
for  breach  of  the  contract  without  any  written 
memorandum ;  they  contended  that  there  was  a 
distinction  between  a  delivery  order  and  a  transfer 
order ;  the  former  gives  the  vendee  the  absolute 
controul  over  the  goods,  and  he  may  immediately 
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obtain   possession   of  them,   and  cited  SearJe  v.       1824. 
KeeoeSj  2  Esp.  N.  P.  C.  598.     ChapUn  v.  Rogers^     bentall 

\EaSt,\m.  and  others. 

Assignees  of 
Bakee 

Abbott  Ld.  C.  J.,  was  of  opinion  that  the  de-    ^^  ^^^^ 
livery  order  which  the  vendee  had  so  received       Bueh 
from  the  vendor,  was  not  such  an  acceptance  of 
the  goods  as  would  affirm  the  contract,  and  take 
the  case  out  of  the  statute. 

Nonsuit. 

Gvmey  and  Bamewall  for  the  plaintiffs. 
F.  Pollock  for  the  defendant 


In  the  following  Michaelmas  Term,  Bdrnewatl, 
moved  to  set  aside  this  nonsuit,  on  the  ground  that 
the  receiving  of  the  delivery  order  was  tantamount 
to  an  actual  acceptance  of  the  goods,  and  cited  the 
cases  relied  on  at  the  trial,  but  the  Court  refused 
the  rule,  being  of  opinion  that  there  was  no  ac- 
ceptance of  the  goods  within  the  meaning  of  the 
statute. 


SITTINGS  AFTER  TERM  AT  WESTMINSTER. 


REX  V.  DUNSTON.  Westminstee. 

July  20,  1824. 

This  was  an  indictment  for  peijury,  alleged  to  In  an  answer 
have  been  committed  in  an  answer  to  a  bill  filed  a"bum^  ^ 
airainst  the  defendant  in  the  court  of  Chancery..       against  the  dc- 

^  ''  fendant,  for 

the  specific  performyce  of  an  agreement  relating  to  the  purchase  of  land :  The  defend- 
ut  had  relied  on  the  statute  of  frauds  (the  agreement  not  being  in  writing),  and  had 
tbo  denied  having  entered  into  any  such  asreement.  Upon  this  denial  in  hjs  answer 
the  defendant  was  indicted  for  perjury.  Held,  that  the  denial  of  an  aereenient  which 
hjr  the  statute  of  firauds  was  not  binding  on  the  parties  was  immaterialand  irrelevant, 
•od  that  the  defendant  was  entitled  to  ms  acquittal. 
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^^^*  ,  It  was  stated  in  the  bill  that  two  persons  of  the 
name  of  Wood  and  Simmons^  together  with  the 
defendant  and  one  Robinson^  had  agreed  to  become 
co-partners  in  the  purchase  and  resale  of  a  freehold 
estate  at  Battle-Bridge^  in  the  comity  of  Middle- 
sex ;  that  it  was  agreed  that  the  purchase  money 
(15,000/.)  should  be  paid  and  advanced  by  the 
defendant  and  Robinson  in  equal  moieties,  and  that 
Wood  and  Simmons  should  take  upon  themselves 
the  acting  part,  in  letting  and  disposing  of  the 
estate,  and  that  Robinson  (who  was  an  attorney) 
should  prepare  all  the  necessary  conveyances* 

In  order  to  compel  the  specific  peiformance  of 
this  agreement  Wood  and  Simmons  filed  this  bill 
against  the  defendant  and  Robinson. 

It  was  not  stated  in  the  bill  that  the  agreement 
was  in  writing,  but  it  was  alleged  '<  that  the  said 
defendants  had  frequently,  since  the  said  contract 
was  entered  into  for  the  said  purchase  of  the  said 
estate,  admitted  or  declared,  at  divers  times  and  on 
divers  occasions,  that  plaintiiSs  and  they  the  said 
defendants  were  interested  and  concerned  in  the 
said  purchase  of  the  said  estate  in  manner  herein- 
before mentioned.** 

The  defendants  in  Chancery  in  their  answer 
pleaded,  that  the  alleged  agreement  not  being  in 
writing  was  within  the  fourth  section  of  the  sta- 
tute of  frauds,  and  could  not  be  enforced.  The 
defendants  also  denied  in  their  answer  the  agree- 
ment as  set  forth  in  the  bill,  and  denied  that  they 
had  ever  admitted  that  the  plaintiffs  and  them- 
selves were  interested  in  the  purchase  of  the  estate 
as  stated.  Upon  these  denials  by  Dunston  peijury 
was  assigned. 
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It  was  admitted  by  the  counsel  for  the  prose-  1824. 

cution,  that  the  agreement  mentioned  in  the  bill  r^^ 
was  not  in  writing,  and  that  there  was  not  any  «'• 

memorandum  or  declaration  of  trust  respecting  it 

Scarlett  on  the  part  of  the  defendant,  contended 
that  this  indictment  could  not  be  sustained ;  on  the 
ground  that  the  alleged  perjury  was  not  material 
or  revelant  to  the  matter  at  issue  in  Chancery. 
The  agreement  stated  in  the  bill  not  being  in  writ- 
ing, and  there  being  no  memorandum  or  declar- 
ation of  trust  respecting  it ;  the  defendant  in  his  an- 
swer relies  on  the  statute  of  frauds  as  a  good  ground 
of  defence.  The  denial,  therefore,  of  an  agreement 
which  the  court  had  no  power  to  enforce,  was  im- 
material and  irrelevant  to  the  investigation  of  the 
several  matters  in  the  bill,  and  consequently,  the 
prosecutor  having  failed  in  his  proof  of  the  mate- 
riality of  the  different  denials  in  the  answer,  upon 
which  perjury  is  assigned,  the  defendant  is  entitled 
to  his  acquittal. 

The  Attomej/'Generalf  contrd^  relied  upon  the 
case  of  Bartlett  v.  Pickersgill^  4  Burr.  2255.^ 
4  East^  5T7*  i^  notist  where  a  party  was  convicted 
of  peijuiy  for  the  denial  of  a  parol  agreement  for 
the  purchase  of  an  estate,  which  parol  agreement  a 
Court  of  Equity  had  refused  to  enforce. 

Abbott  Ld.  C.  J.  It  does  not  appear  from  the 
short  statement  of  the  case  which  has  been  cited, 
and  which  is  not  very  distinctly  reported,  whether 
the  statute  of  frauds  was  there  pleaded  and  relied 
on.    But  in  the  present  case  these  defendants  have 
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in  their  answer  pleaded  the  statute,  and  insisted 
that  this  agreement  not  being  in  writing,  and, 
relating  to  the  sale  of  land,  is  within  the  fourth 
section  of  that  statute,  and  cannot  be  enforced. 
As  a  judge  of  a  court  of  common  law,  it  is  compe- 
tent for  me  to  form  my  opinion  upon  the  construc- 
tion of  this  statute,  although  I  cannot  be  presumed 
to  know  how  a  Court  of  Equi^  might  d^  with  it. 
The  statute,  for  the  ¥dsest  reasons,  declares  that 
agreements  of  this  description  shall  not  be  enforced 

unless  they  are  reduced  into  writing.  These  defend- 
ants, therefore,  having  insisted  upon  the  statute  in 
their  answer,  the  question  is,  whether,  under  such 
circumstances,  the  denial  of  an  agreement  which, 
by  the  statute,  is  not  binding  upon  the  parties  is  ma- 
terial; I  am  of  opinion  that  itwas  utterly  immaterial. 
It  is  necessary  that  the  matter  sworn  to,  and  said 
to  be  false,  should  be  material  and  relevant  to  the 
matter  in  issue,  the  matter  here  sworn  is  in  my 
judgment  immaterial  and  irrelevant,  and  the  de- 
fendant must  be  acquitted.  Not  guilty. 

The  Attomejf'Generalj  Brodriok,  and  Law^  for 
the  prosecution. 
Scarlett^  Tindal^  and  Platt^  for  the  defendant 
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jS^rtsli.  COOKE  V.  HUGHES- 

In  an  action      C/ASE   for  a  libel. 

dkfendu^^      The  libel  for  which  this  action  was  brought  was 
a  right  to  have  contained  in  a  pamphlet,  entitled  "  The  Stqffbrd 

the  whole  of  *"       '^  "" 

the  publication  read,  firom  which  the  passages  charged  are  extracts. 
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Peerage^  or  the  Impostor  Unmasked  ;'*  and  the  first  ^}^^ 
count  of  the  declaration  stated,  that  the  defendant 
published  a  false  and  scandalous  libel  of  and  con- 
cerning the  plaintiff  in  a  certain  pamphlet  entitled 
as  above,  containing  in  divers  parts  thereof, 
amongst  other  things,  the  false,  scandalous,  defam- 
atory, and  libellous  matters  following  of  and  con- 
cerning the  plaintiff;  it  then  set  out  continuously 
several  distinct  passages,  selected  from  various 
parts  of  the  pamphlet,  without  any  separation  of  the 
different  extracts.  The  other  counts  respectively 
contained  each  one  of  the  several  extracts  stated 
in  the  first  The  pamphlet  was  a  professed  history 
of  the  life  and  adventures  of  the  plaintifi)  under  a 
fictitious  and  libellous  name,  and  contained  se- 
veral distinct  charges  of  crimes  committed  by  the 
plaintifi^  the  subject  matter  of  criminal  procedure, 
and  opprobrious  comments  upon  those  crimes,  and 
on  the  conduct  of  the  plaintiff.  There  were  also 
reports  of  two  trials,  in  one  of  which  the  plaintiff 
was  stated  to  have  been  convicted  of  bigamy,  but 
afterwards  pardoned  in  consequence  of  a  doubt  of 
the  validity  of  the  first  marriage ;  the  other  was 
a  report  of  a  cause  in  which  the  plaintiff  had  sued 
for  damages  for  a  libel,  charging  the  plaintiff  with 
bigamy  and  other  offences,  in  which  action  the  then 
defendant  had  justified ;  and  the  speech  of  the  coun- 
sel for  the  defendant  was  stated  at  length,  and  the 
verdict  of  the  jury  for  one  farthing  damages. 

The  only  evidence  was  the  proof  of  publication 
of  the  pamphlet,  the  application  to  the  plaintiff  ap- 
pearing from  the  pamphlet  itself. 

Upon  the  officer  proceeding  to  read  the  passages 
set  out  in  the  declaration, 
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18M.  Scarlett  for  the  defendant,  claimed  that  interven- 

ing passages,  which  he  pointed  out,  might  be  read, 
and  insisted  on  the  general  right  of  the  defendant 
to  have  the  whole  of  the  publication,  for  which  he 
was  answering,  read ;  and  stated  that  his  object  in 
having  the  parts  read  was,  to  show  that  the  plain- 
tiff had  selected  in  his  declaration  vague  and  gene- 
ral abuse  and  comments,  including  no  specific 
allegations  which  the  defendant  could  justify  and 
prove ;  whereas  the  pamphlet  itself  contained  dis- 
tinct charges^  which,  if  set  out,  the  defendant  would 
have  had  an  opportunity  of  proving,  and  which,  if 
true,  fully  justified  the  defendant  in  applying  to  the 
plaintiff  the  passages  selected  in  the  declaration. 

This  was  resisted  by  the  counsel  for  the  plaintifi^ 
who  argued  that  the  only  legitimate  excuse  for  a 
defendant's  reading  other  passages  than  those  set 
out,  was  to  explain  and  mitigate.  That  those  now 
required  to  be  read  were  separate  libels,  uncon* 
nected  with  the  passages  selected ;  and  the  object 
of  the  defendant  was  to  blacken  the  character  of 
the  plainti£^  by  stating  matter  still  more  libellous ; 
and  they  referred  to  a  recent  indictment  for  a  blas- 
phemous libel  impugning  the  truth  of  Christianity, 
in  which  his  lordship  had  refused  to  allow  the  de- 
fendant, who  conducted  his  own  defence,  to  read 
other  passages  than  those  charged  in  the  indict- 
ment 

Abbott  Ld.  C.  J.  I  do  not  recollect  an  in- 
stance of  an  action  in  which  the  defendant  has 
been  prevented  firom  reading  the  whole  of  the  pub- 
lication complained  of.  In  the  trial  referred  to, 
which  I  now  distinctly  recollect,  tlie  principle  up- 


(a)  Gumetff  as  amicus  curia^  had  stated  the  circumttances  of 
^  caae  reftnred  to»  in  which  he  covdocted  the  proMcutioii. 
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00  which  I  resfxained  the  defendant  from  reading     ^  I8S4. 
other  passages  was  that  just  stated  by  Mr.  Gvr- 
ney^  (a)  namely,  that  the  defendant  himself  pro- 
fessed that  his  object  in  selecting  those  passages  . 
was  to  show  that  the  Christian  religion  was  false ; 

1  thought  that  a  person  on  his  trial  for  a  libel  on 
the  Christian  religion,  should  not  be  allowed  to 
make  his  defence  a  vehicle  for  the  very  crime  for 
which  he  was  answering.  But  in  actions,  I  have 
always  understood  the  rule  to  be,  that  the  defend- 
ant has  a  right  to  have  the  whole  of  the  public- 
ation read.  In  the  present  state  of  the  cause  I 
cannot  tell  what  the  effect  of  reading  the  passages 
selected  may  be.  If  the  object  be  further  to  libel 
the  plainti£&  the  defendant  does  it  at  his  immediate 
peril,  and  the  jury,  if  they  shall  think  fit,  may  give 
increased  damages  on  that  account.  In  the  ab- 
sence of  any  case  in  which  silch  a  course  has  been 
refused,  I  think  myself  bound  by  the  general  rule, 
but  I  will  take  a  note  of  the  objection. 

The  other  passages  were  then  read,  containing 
distinct  charges  of  indictable  offences,  and  the  re- 
ports of  the  two  trials ;  and  Scarlett^  in  his  address 
to  the  jury,  argued  that  the  plaintiff  having,  by 
omitting  to  set  out  in  his  declarations  the  specific 
&ct8  stated  in  the  pamphlet,  precluded  the  plaintiff 
from  the  (^ortunity  of  proving  them,  must  be 
taken  to  have  admitted  their  truth,  and  that  a 
person  who  brought  an  action  for  the  purpose  of 
vindicating  his  character,  and  at  the  same  time 
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1824.  prevented    the  jury  from  trying  that  character. 

Cooks  could  not  be  entitled  to  any  damages, 
jjy^^  Verdict  for  the  plainti£^  damages  cme 

"'*™*  farthing,  (a) 

Denrnan  C.  S.,  and  Campbell^  for  the  plaintiff 
Scarktt  and  Patteson  for  the  defendant 


An  objection  was  also  taken  to  the  first  count  on 
the  ground  of  variance,  but  it  was  not  pressed, 
the  other  counts  being  suflSciently  proved.  But 
his  lordship  said  ;  As  at  present  advised,  I  think 
the  first  count  not  sustained,  the  passages  on 
the  face  of  it  purporting  to  be  one  continued  ex- 
tract 


(a)  Rex  V.  Lambert  and  P^ny,  2  Campb.  Sd8.    31  How.  SU 
Tr.340. 


Guildhall,    AUSTEN,  Esq.  late  Sheriff  of  Kent,  v.  WARD. 

Jtt/y  26,  1824. 

Where  the  jdssuMPsiT  OTi  the  usual  moucy  couuts. 

sheriff,  havmg  Xhis  actiou  was  brought  to  recover  back  the 

proceeds  of  sum  of  52/.  which  had  been  paid  to  the  defendant 

S^S!/i.  ^y  ^^  plaintiflfas  the  proceeds  of  ^Ji.fa.  agaijist 

against  I.  A.,    one  Jogger  Ansellf  issued  at  the  suit  of  the  de- 
was  sued  in       n     ^      , 
trover  by  the     tendant. 

assignees  of  ^  -.  - 

I.  A.  under  a  commission  of  bankrupt,  and  gave  notice  to  the  creditor  to  defiend  the 
action,  and  upon  his  refusal  let  judgment  go  by  default^  and  paid  over  the  value  of  the 
goods  to  the  assignees ;  held,  that  the  shmff  was  not  bound  to  defend  the  action,  bot 
might  recover  agaiQit  the  creditor  the  money  paid  hifflyupon  proving  the  validity  of  the 
bankruptcy. 


'^' 
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The  sheriff  took  possession  of  the  goods  under  ^  .182^. 
the  writ  on  the  12th  April  1823,  sold  on  the  25th, 
and  paid  over  the  proceeds  to  the  defendant  on  the 
28th  of  the  same  month.  On  the  29th  a  commis- 
sion of  bankrupt  against  AnseU  was  sued  out» 
the  docket  having  been  struck  on  the  24th,  and 
AmeU  was  declared  a  bankrupt  on  an  act  of  bank- 
ruptcy, which  took  place  previously  to  the  execu- 
tioD. 

The  assignees  brought  an  action  of  trover 
against  the  sheri£^  in  which  he  suffered  judgment 
to  go  by  default,  and  the  assignees  recovered  to 
the  amount  of  all  the  money  received  by  the  she- 
riff on  the  sale  of  the  goods.  Previously  to  suffer- 
ing judgment  to  go  by  default,  the  plaintiff  had 
^en  the  defendant  notice  of  the  action,  and  of 
his  readiness  to  defend  the  same  on  the  behalf  of 
the  defendant,  and  of  his  intention  to  let  judgment 
go  by  default,  in  case  the  defendant  would  not 
come  forward  and  furnish  the  means  of  defending 
the  suit 

The  judicial  proceedings  in  the  former  action, 
and  the  execution  and  levy  having  been  proved  by 
admissions,  the  plaintiff  then  produced  the  proofs 
of  the  bankruptcy  of  Ansellj  and  the  question 
turned  on  the  validity  of  the  act  of  bankruptcy,  to 
which  the  plaintiff's  witnesses  were  cross-examined 
in  order  to  show  that  it  was  concerted. 

Upon  the  close  of  the  plaintiff's  case,  Gumey 
for  the  defendant,  submitted  that  there  must  be  a 
.nonsuit,  inasmuch  as  the  plainti£^  by  having 
<Mmtted  to  defend  the  action  brought  by  the  assig- 
neeSf  must  be  taken  to  have  made  the  payment 
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voluntarily,  and  therefore  could  not  recover ;  to 
which 

Abbott  Ld.  C.  J.,  said  that  the  defendant  in 
this  case  having  received  notice  of  that  action, 
might  himself  have  defended  it,  and  that  the  plain- 
tiff here  had  to  prove  precisely  the  same  question 
which  he  might  have  disputed  there,  namely,  the 
validity  of  the  bankruptcy ;  and  after  Gwmey  had 
addressed  the  jury,  his  lordship  left  it  to  them, 
upon  the  whole  evidence,  to  say  whether  or  not 
the  act  of  bankruptcy  proved,  had  been  concerted 
between  the  bankrupt  and  the  petitioning  creditor, 
directing  them,  if  they  were  of  that  opinion,  to  find 
for  the  defendant. 

Verdict  for  the  defendant  (a). 


Scarlett  and  D.  F.  Jones  for  the  plaintiff. 
Gvmey  and  Campbell  for  the  defendant. 


(a)  fTtboii  V.  JtftfMr,  2  Campb.  452. 


Guildhall, 

Jvly  50^  18S4. 


GALE  V.  DALRYMPLK 


The  dedar-     Trespass  for  assault  and  false  imprisonment 

paM  contained      The  first  count  Stated  that  the  defendant,  on  the 

Mdi'cb^  26th  day  of  Jpr»7l824,  and  on  divers  other  daya^ 

several  as- 

laults.  The  defendant  pleaded  fint  not  guilty,  secondly,  that  the  assaults  in  the  di& 
ferent  counts  were  one  and  the  same,  and  then  justified.  Rqilicatton,  de  mjtiria,  &£• 
genendly,  and  issue  thereon.  Held,  that  the  plajntiff  could  not  recover  on  any  other 
assault  than  the  one  specified  in  th^  plea. 
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kc  at,  &c.  in  and  on  board  a  certain  ship  called  the  ^  IB^ 
Vansittartf  assaulted  the  plaintiff,  and  gave  him  a 
great  many  blows,  &c. ;  and  against  the  will  of  the 
said  plaintiff,  placed  and  kept  him  in  irons  for  one 
week,  by  means  whereo:^  &c.  Second  count,  that 
the  defendant,  on  the  same  day  and  year,  and  on 
divers  other  days,  &c.  at,  &c.  again  assaulted  the 
plaintifl^  hc^  and  with  a  certain  rope  gave  and 
stmck  him  a  great  many  blows,  &c.,  and  placed 
and  kept  him  in  irons  for  one  week,  by  means,  &c. 
Third  count,  that  defendant  afterwards,  on  the 
same  day  and  year,  and  divers  other  days,.&c. 
|«ain  as^ulted  Ihe  plaintifi^  then  being  a  mariner 
in  and  on  board  a  certain  other  ship,  and  with  a 
certain  other  rope,  gave  and  struck  him  a  great 
many  blows,  whereby,  &c.  Fourth  count,  that  de- 
fendant afterwards,  on  the  same  day  and  year,  and 
divers  othar  days,  &c.  at,  &c.,  assaulted,  beat,  and 
bruised  the  plainti£^  and  imprisoned  him  for  one 
week,  whereby,  &c.  Fifth  count,  that  the  defend- 
ant, on  the  same  day  and  year,  and  on  divers  other 
days,  &c.  at,  &c.  again  assaulted;  and  again  bruised, 
&c.  whereby,  &c 

The  defendant  pleaded  first,  not  guilty,  on 
which  issue  was  joined. 

Secondly,  that  the  assaulting  plaintiff  on  board 
the  said  ship  Vansittartf  and  giving  and  striking 
the  plaintiff  a  few  blows,  and  putting  and'placing 
the  plaintiff  in  irons,  and  imprisoning  him  for  part 
of  the  time,  to  wit,  twenty-four  hours,  in  the  first 
count  mentioned ;  the  assaulting  plaintiff  and  with 
a  certain  rope  giving  and  striking  plaintiff  a  few 
blows,  and  putting  and  placing  him  m  irons  for 
tweii^.four  hours,  part  of  the  time  in  the  second 
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182^  count,  and  the  assaulting  the  plaintiff,  and  with  a 
certain  rope  giving  and  striking  a  few  blows,  in  the 
third  count,  and  the  assaulting  and  beating,  bruis- 
ing, and  ill-treating,  and  imprisoning  for  twenty- 
four  hours,  part,  &c.  in  the  fourth  count,  and  the 
assaulting,  beating,  &c.  in  the  fifth  count,  are  one 
and  the  same  assaulting^  striking^  imprisofdngf  &c 
and  not  other  and  different  And  then  justified 
that  the  defendant  was  master  and  commander  of 
the  Vafisittart,  and  the  plaintiff  a  mariner  and 
seaman  belonging  to  the  same,  and  that  the  plain- 
tiff just  before  the  first  of  the  said  times,  when,  &c 
in  the  declaration  mentioned,  did  disobediently  and 
undutifully  behave  himself,  and  n^lected  his  duty 
as  such  mariner,  and  did  become,  and  was  dnink, 
riotous,  and  incapable  of  discharging  his  duty. 
Whereupon  the  defendant  did,  on  the  first  of  the 
said  times,  when,  &c.  for  the  preservation  of  the  ne- 
cessary discipline  on  board  the  said  ship,  imprison 
and  moderately  chastise  and  correct  the  plaintifl^ 
which,  &c. 

Replication,  that  the  defendant,  at  the  said  seve- 
ral times  in  the  declaration  mentioned,  of  his  own 
wrong,  and  without  any  such  cause  as  defendant  in 
his  said  plea  alleged,  committed  the  said  several  tres- 
passes, in  the  introductory  part  of  said  plea  mention- 
ed, in  manner  and  form  as  plaintiff  hath  above  there- 
of complained  against  defendant. 

Issue  thereon. 

It  appeared  in  evidence  that  the  defendant  was 
master  of  the  Fansittart,  one  of  the  East  India 
Company's  ships,  and  on  the  S6th  of  April  last, 
being  on  his  homeward  voyage,  he  went  on  board 
the  Wellington,  another  ship  then  in   company; 


Dalrymple. 
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the  plaintifl^  one  of  the  Vansittart^s  mariners,  and       1824-. 
six  other  men  manned  his  boat,  and  on  getting  into     '  q^^^  ' 
the  boat  to  return  to  his  own  ship,  the  defendant  ^- 

found  her  in  great  danger,  and  the  plaintiff  who 
had  charge  of  her  drunk.  He  struck  the  plain- 
tiff in  the  boat,  and  immediately  on  reaching  his 
own  ship  had  him  put  in  irons,  and  afterwards 
flogged. 

There  was  contradictory  evidence  as  to  the  plain- 
tiff's being  drunk,  and  Gumey  in  his  reply  con- 
tended that  at  all  events  he  was  entitled  to  a  ver- 
diet  for  the  assault  committed  in  the  boat,  the  de- 
fendant's justification  being  confined  to  the  flogging 
and  imprisonment  on  board  the  ship. 

Abbott  Ld.  C.  J.,  in  summing  up,  told  the  jury 
that  the  assault  committed  in  the  boat  was  not  put 
in  issue ;  that  the  plaintiff  had  by  the  pleadings 
narrowed  the  question  to  one  transaction,  and  the 
only  feet  left  for  them  to  consider  was,  whether  or 
not  he,  on  the  occasion  justified  by  the  plea,  was 
drunk,  and  had  conducted  himself  in  an  undutiful 
and  riotous  manner. 

Verdict  for  the  defendant 

Gumey  and  E.  Lcewes  for  the  plaintiff. 
Scarlett  and  F.  Pollock  for  the  defendant. 


We  have  been  favoured  by  a  gentleman  at  the  bar  with 
the  following  note. 

In  Gibson  v.  Hax»key^  E.  55  G.3*  K.B.  The  first  count  of 
the  declaration  stated,  that  the  defendant,  on  the  5th  Septem- 
fer  1812,  and  on  divers  other  days  between  that  day  and  the 
diqr  of  exhibiting  the  plaintiflTs  bill,  assaulted  the  plaintiff  on 
board  a  ship ;  and,  on  those  several  days,  with  a  certain  rope, 
VOL.  I.  K 
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1824.  struck  him  several  blows.  The  second  count  stated,  that  the 
defendant,  on  the  1 5th  November,  and  on  divers  other  days, 
&c.  assaulted  the  plaintiff,  and  beat  him,  &c.  And,  the  third 
count  was  simply,  for  an  assault  on  the  15th  November,  The 
defendant  pleaded,  first,  not  guilty ;  2dly,  as  to  the  assaulting 
the  plaintiff  on  board  the  ship  mentioned  in  the  first  count, 
and  with  the  said  rope,  giving  him  the  said  blows,  and  assault- 
ing, beating,  and  bruising  him,  mentioned  in  the  second  count ; 
and  making  the  assault  in  the  last  count :  that  the  assaulting 
and  striking  the  blows  in  the  first  count,  and  assaulting, 
beating,  and  bruising  in  the  second  count,  are  one  and  the 
same,  and  not  other  or  different  trespasses ;  and  that  the  assault 
in  the  last  count  is  a  part  of  the  trespasses  in  the  first  count, 
and  not  another  or  different  assault ;  and  that,  before  the  said 
time  when,  &c,  he  was  master  of  a  ship,  and  the  plaintiff  ma- 
riner, and  that  he  neglected  his  duty,  &c*  and  so  justified,  that 
he  did,  at  the  said  time  when,  &c«  moderately  chastise  him^ 
which  are  the  same  supposed  trespasses.  To  this  the  plaintiff 
replied,  that  the  defendant,  at  the  said  time  when,  &c.  de  in- 
juria,  absque  tali  caiud,  committed  the  said  several  trespasses 
in  the  introductory  part  of  the  plea  mentioned. 

At  the  trial  of  the  cause,  at  the  sittings  after  Michadmas  term, 
1815,  a  verdict  passed  for  the  defendant.  And  in  Hilaiy  term 
following,  Curtoood  moved  for  a  N.T.,  on  the  ground,  that 
the  plaintiff  at  the  trial  was  only  allowed  to  go  into  evidence 
of  one  assault.  He  stared,  that  the  plaintiff  was  about  to 
prove  another,  but  was  stopped.  Rule  mri  granted.  But 
it  was,  on  argument,  afterwards  discharged;  because  the 
assaulting  at  the  said  time  when,  &c,  in  the  singular  number, 
in  the  plea,  confines  it  all  to  one  assault. 


CASES 


ARGUED  AND  DECIDED 


AT    NISI    PRIUS, 

IN    C.P. 

AT    THE   SITTINGS    AFTER 

TRINITY    TERM, 
5  Geo.  IV-  1824. 


ADJOURNED  SITTINGS  AT  WESTMINSTER. 


WICKS  V.  GOGERLEY.  westminbtee, 

July  10,  1824. 

Assumpsit  on  a  special  agreement  to  pay  100/.  by  A  promise  to 
iostalments,  reciting  that  there  had  been  a  loan  of  ^ori^m^^' 
the  said  sum,  and  securities  given  for  it,  that  those  ^^^P^  *« 

'  ,  ^  ^  usunousagree- 

securities  had  been  given  up  and  destroyed,  and  ment,  is  in- 
the  present  agreement  substituted.  ^^emiTJ^ 

The  sum  (100/.)  had  been  originally  advanced  yoo^^'egai 
upon  the  security  of  a  promissory  note  at  three  repaid  or  de- 
months  for  105/. ;  at  the  expiration  of  the  first  three  *''''^'*" 
nMHiths  the  defendant   had   paid  51.   and  given 
another  note  at  three  months  for  105/.     On  this 
latter  note  becoming  due,  51.  was  paid,  and  the  pre- 

K  2 


I 


124  CASES  AT  NISI  PRIUS,  C.P. 

1824.       sent  agreement,  which  was  free  from  usury  on  the 

Wicks      f^^  ^^  i*>  was  entered  into. 
^-  For  the  plaintiff  it  was  argued,  that  the  new 

agreement  being  for  the  sum  originally  advanced, 
with  legal  interest,  was  freed  from  the  taint  of 
the  usury  in  the  Jirst  transaction,  and  Barnes  v. 
Hedleyy  2  Taunt.  184.  was  cited. 

Best  C.  J.  The  principle  established  by  the 
case  referred  to,  is ;  that  where  parties  who  have 
contracted  and  acted  upon  an  usurious  engagement, 
state  an  account,  and  agree  upon  the  sum  which 
would  be  due  for  principal  and  legal  interest  after 
deducting  all  that  has  been  paid  beyond  legal 
interest ;  and  a  fresh  promise  is  made  to  pay  that 
sum,  such  promise  is  free  from  the  original  usury, 
and  is  peiiectly  valid  in  law.  But  in  order  to  bring 
this  case  within  that  principle,  you  must  be  satis- 
fied that  every  shilling  which  has  been  paid  beyond 
legal  interest  has  been  repaid  or  deducted ;  instead 
of  which  you  find  that  payments  for  one  half-year's 
interest  at  the  rate  of  20  per  cent  have  been  made 
and  retained.  If  you  believe  the  witness  who  has 
jswom  to  the  original  agreement,  your  verdict  must 
be  for  the  defendant. 

Verdict  for  the  defendant 

Vaughan  Seij.  and  Chitty  for  the  plaintiff. 
TeU  Serj.  for  the  defendant. 


See  Chapman  v.  Blacky  2  B.  &  A.  588.     Preston  v.  Jackson^ 
2  Stark.  N.  P.  C.  237. 
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ADJOURNED  SITTINGS  IN  LONDON. 


BLOGG  V.  PINKERS,  Administrator  of         Goildhau, 

PINKERS.  •'"'^  >''  ""• 

Assumpsit  on  a  promissory  note  for  180/.  payable  in  an  action 
to  the  plaintiff  or  order,  in  "  consideration  of  his  pJJ^^y^  * 
care  and    medical   attendance  bestowed   on   the  note,  cxprew- 

1        „  ed  to  be  **  in 

ina&er.  consideration 

Notice  of  intention  to  dispute  the  consideration  ©f  the  payee's 

*  care  and  me- 

of  the  note  had  been  given  ;  and  the  defence  was,  dicai  attend- 
that  the  services  of  the  defendant  in  the  character  ^^^  jj,^^" 
of  an  apothecary,  and  medicines  furnished  to  the  njaker:"  held 

that  evidence 

maker  of  the  note,  formed  the  consideration,  if  any,  was  admissible 
and  that  being  so,  that  the  plaintiff  could  not  reco-  ^n^a^^n 
ver  upon  the  note  without  showing  that  he  had  ^^  *l?^e  *>«?n 

,•«-■•  ./»  •        •  >-  medicines  fur- 

obtained  his  certificate  under  the  55  Geo.  3.  c.  194.  nished  and 

t  Ql  services  per- 

^•*^^  .  formed  as  an 

It  was  answered  for  the  plaintifi^  that  the  consi-  apodiecary; 
deration  stated  in  the  note  did  not  necessarily  im-  ^vcd,  dial" 
ply  services  as  an  apothecary,  and  that  the  plaintiff  thepiaintiff 
in  suing  upon  the  note  was  not  bound  to  bring  cover  without 
himself  within  the  provisions  of  the  statute,  though  ^^"|in*"" 
it  might  be  otherwise  if  he  had  sued  for  the  attend-  55  G.3.  c  194. 

i  21. 

ance  and  medicines.  . 


Best  C.  J.  I  shall  leave  it  to  the  jury  to  say 
whether  the  services  for  which  this  note  was  given 
were  those  of  an  apothecary ;  if  the  defendant  was 
not  a  physician  or  surgeon,  but  acted  in  the  cha- 
racter of  an  apothecary,  I  think  he  cannot  recover 
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1824.  ^     upon  this  note  without  bringing  himself  within  the 
provisions  of  the  statute  referred  to. 

Nonsuit  with  consent  of  plaintiff 's  counsel* 

Vaughan  Seij.  and  F.  Pollock  for  the  plaintiff. 
Pell  Ser).  and  Comyn  for  the  defendant 


Guildhall,  CLARKE  V.  SAFFERY. 

Jtffy94y  1824. 

On  the  trial  of  This  was  an  issue  directed  by  the  Vice-ChanceUor 
the^Surt  of  to  try  "  whether  a  commission  of  bankruptcy  in 
Chancery^with  ^hich  the  defendant  was  the  petitioninir  creditor, 

power  to  toe  r  o 

plaintiff  to  ex-  had  been  concerted  between  the  defendant  and  the 

amine  the  de-    u—*i,-.,«>4.  *i 
fendant'as  a       bankrupt 

witness;  held.      The  Vice-Chancellor's  order  gave  the  plaintiff 

that  A>  nrioffrpy  ^  ^ 

of  ri^t,  plain-  leave  to  examine  on  the  trial  both  the  defendant 
S"^    and  the  bankrupt. 

examine  the  In  the  coursc  of  the  trial  the  plaintiff  ^s  counsel 
though  ciOied   Called  the  defendant,  who   was  also  one   of  tiie 

Se*dJfan^t'  ^^ssig'^®^  ^  ^  witness,  and  on  an  objection  being 
standing  in  a  taken  by  the  defendant's  counsel  to  the  mode  of 
*^^y^    examining  the  defendant, 


▼erse. 


Best  C.  J.  said,  there  is  no  fixed  rule  which 
binds  the  counsel  calling  a  witness  to  a  particular 
mode  of  examining  him.  If  a  witness,  by  his  con** 
duct  in  the  box,  shows  himself  decidedly  adverse, 
it  is  always  in  the  discretion  of  the  judge  to  allow 
a  cross-examination  ;  but  if  a  witness  called,  stands 
in  a  situation  which  of  necessity  makes  him  adverse 
to  the  party  calling  him,  as  is  the  case  here,  the 
counsel  may,  as  matter  of  right,  cross-examine  him. 
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Vaughan  Seij.,  and  Campbell  for  the  plaintiff.  ^  ^24. 

PeU  and  Toddy  Seijts.,  for  the  defendant 


In  Baslin  v.  Carew^  Exeter^  August  19th,  1824, 
where  a  similar  objection  was  taken,  and  a  cross- 
examination  of  an  adverse  witness  allowed, 

Abbott  Ld.  C.  J.  said,  I  mean  to  decide  this, 
and  no  further.  That  in  each  particular  case  there 
must  be  some  discretion  in  the  presiding  judge  as 
to  the  mode  in  which  the  examination  shall  be  con- 
ducted, in  order  best  to  answer  the  purposes  of 
justice. 


POCOCK  V.  BILLINGS.  FT'^'^'^V 

July  21^  18LM 

Action  by  the  indorsee  against  the  acceptor  of  a  The  deciar- 

bUl  of  exchange.  tZriX^c. 

The  defence  was,  that  Gray^  the  drawer  of  the  ofabiiiofex- 

bill,  had  negociated  it  after  he  had  become  bank-  during  his  f ' 


c 


rupt,  and  that  neither  the  plaintiff,  nor  several  other  ^'g"^*' 
iodorsers,  had  given  any   consideration    for   the  against  a  ui). 
bill.     The  assignees  were  the  real  defendants.  dme^  ^^ 

For  the  defence  the  declarations  of  an  indorser, 
made  whilst  he  was  holder  of  the  bill,  were,  after 
objectioDy  received  by  B£ST  C.  J.,  as  being  made 
against  his  own  interest  by  showing  he  had  no  title. 
His  lordship  likened  the  case  to  that  of  declar- 
ations made  by  the  owner  of  an  estate  during  his 
possession. 

Nonsuit  by  consent 
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1824.  Pell  Seij.  and  Andrews  for  the  plaintiff. 

PococK  Vaughan  and  JTiTrfe  Seijts.  for  the  defendant 

V. 
DlLUMGS.  " ' 

Vide  Pocock  v.  Billingg,  2  Bing.  269. 


GuiLDHALL,  WRIGHT  V.  PAULIN  and  Another. 

Jvi^iS,  1894. 

Aoo-defeDd-    Case  for  an  excessive  distress,  with  a  count  in 

ant  aceinst         . 

whpmthe       trover. 

plaintiff  has         jpoT  the  plaintiff  a  primd  facie  case  in  trover 

given  no  evi-  r  jr  %/ 

dcaice,hasno   against  ouc  of  the  defendants  was  proved,  and 
^^to'be^  there  was  no  evidence  whatever  against  the  other. 

made  a  wit« 

^?he  other         Vaughati  Serj.  then  claimed  an  acquittal  for  the 
^l^^^ts  ^^^^^9  in  order  to  make  him  a  witness. 

isfiniBhed. 

Best  C.  J.  The  defendant  has  no  right  to  an 
acquittal  until  all  the  evidence,  except  tiiat  which 
he  may  himself  have  to  give,  is  gone  through,  and 
then,  if  nothing  appears  against  him,  he  may  be  aC' 
quitted  to  be  made  a  witness.  If  you  state  that 
you  do  not  intend  to  call  witnesses,  he  may  be  ac- 
quitted now,  but  not  otherwise. 

Verdict  for  the  plaintiff  against  one  defendant. 

Wilde  Serj.  and  E.  Lowes  for  the  plaintiff 
Vaughan  Seij.,  and  Comyn  for  the  defendants. 


See  Phillipp*8  on  Evidence,  6th  edit.  2to1.  304. 
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OXFORD  CIRCUIT.— HEREFORD. 
Coram  Park  J. 


ROGERS  V.  JONES,  Clerk.  August  is. 

1824. 

Trespass  and  false  'imprisonment,  plea,  not  guilty,  in  an  action 
It  appeared  that  the  plaintiff  had  been  brought  ^P^**  *  ™^ 
before  the  defendant,  who  was  a  magistrate  of  the  foise  imprison- 
county  of  Cardigan,  upon  a  charge  of  having  cut  JJ^V  cmmc 
and  taken  away  some  ash  trees,  the  property  of  one  ^®"  ^^  ^ 
Thiymas  Duties.     The  magistrate  having  heard  the  sessions  was 
complaint,  fined  the  plaintiff  20/.  (a),  and  upon  his  SoSSTde- 

fendant,  where 
it  mpeared  to  have  been  framed  upon  a  different  statute  from  that  of  the  commitment. 
Held,  that  the  43  G.  3.  c.  141.  «.2.  only  applied  to  cases  where  the  conviction  had 
been  quatked^  and  that  the  ^uilt  of  the  plaintiff  could  not  be  given  in  evidence  in  miti- 
tidon  of  damages,  where  the  plaintiff  onlv  sought  to  recover  the  amount  of  a  sum  he 
Eld  beoi  fined,  and  which  fine  he  had  paid  in  onler  to  be  discharged  from  the  commit* 


(a)  By  the  I5€ar.2.c.2.s.2.  it  is  enacted,  that  from  and 
after  the  24th  June  next  ensuing,  every  constable,  headbo- 
rough,  or  any  other  person  in  every  county,  city,  town  corpo- 
rate, or  other  place,  where  they  shall  be  officers  or  inhabitants, 
ihall  and  may  by  virtue  of  this  act  have  full  power  and  au- 
thori^  to  apprehend,  or  cause  to  be  apprehended  all  and  every 
person  or  persons  they  shall  suspect,  having  or  carrying,  or 
anywajTS  conveying,  any  burthen  or  bundles  of  any  kind  of  wood, 
onderwood,  poles,  or  young  trees,  or  bark,  or  bast  of  any  trees, 
or  any  gates,  ptiles,  posts,  pales,  rails  or  hedge-wood,  broom 
or  fiirze ;  and  by  a  warrant  under  the  hand  and  seal  of  any  one 
justice  of  the  peace,  directed  to  any  officer,  such  officer  shall 
liave  power  to  enter  into,  and  search  the  houses,  out-houses. 


ISO 
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refusing  at  a  subsequent  period  to  pay  the  fine,  the 
defendant  delivered  to  a  constable  a  warrant  of 
commitment,  upon  which  the  plaintiff  was  appre- 
hended, and  who,  after  being  a  short  time  in  cus- 


yardsy  gardens,  or  other  places  belonging  to  the  houses  of  all 
and  every  person  or  persons  they  shall  suspect  to  have  any 
kind  of  wood,  underwood,  &€•  and  wheresoever  they  find  any 
such,  to  apprehend  and  cause  to  be  apprehended,  all  and  every 
person  and  persons  suspected  for  the  cutting  and  taking  of  the 
same,  and  them  and  every  of  them,  as  well  those  apprehended 
calrying  or  any  ways  conveying  any  kind  of  wood,  underwood, 
Stc^  as  also  those  in  whose  houses  or  other  places  belonging  to 
them,  any  such  wood,  underwood,  &c.  shall  be  found,  to  carry 
before  one  justice  of  the  peace  of  the  same  county,  city,  &c. 
and  if  the  said  person  or  persons  so  suspected,  apprehended, 
and  carried  before  the  said  justices,  do  not  then  and  there  give 
a  good  account,  how  he  and  they  came  by  such  wood,  under- 
wood, &c.  by  the  consent  of  the  owner,  such  as  shall  satisfy 
the  said  justice,  or  else  shall  not  within  some  convenient  time, 
to  be  set  by  them  the  said  justices,  produce  the  party  or  parties 
of  whom  they  bought  the  same  wood,  underwood,  &c.  or  some 
other  credible  witness,  to  depose  upon  oath  such  sale  of  die. 
said  wood,  underwood,  &c.  (which  oath  the  said  justice  halh 
hereby  power  to  administer),  that  then  the  said  person  or 
persons  so  suspected,  and  not  giving  such  good  account,  nor 
producing  any  such  witness  upon  oath,  to  testify  the  said  sale 
as  aforesaid,  shall  be  deemed  and  adjudged  as  convicted  of  the 
said  of&nce  of  cutting  and  spoiling  of  the  same  woods,  under- 
woods, &c«  within  the  meaning  of  the  said  statute  of  queen 
Elizabeth  (43  EUz.  c.  7.),  and  shall  be  liable  to  the  punish- 
n^ent  therein  contained,  and  to  such  other  proceedings  and 
punishments  as  by  this  further  act  shall  be  further  constituted 
and  appointed  on  that  behalf. 

By  $.  S.  it  is  enacted,  that  all  and  every  person  or  persons 
convicted  of  the  said  offence  in  manner  and  form  before  in  this 
act  mentioned,  shall,  for  the  first  offence,  give  the  owner  or 
owners  such  recompense  or  satisfaction  for  his  or  their  da- 
mages, and  within  such  time,  as  the  said  justice  shall  appoint. 
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tody,  was  released  by  the  consts^le  upon  paying       1824. 
the  SOL  and  costs,  amounting  to  SL  (a)  '\  Rooub. 

and  over  and  above,  pay  down  presently  unto  the  overseers, 
for  the  use  of  the  poor  of  the  parish  where  the  said  ofience 
or  offences  were  committed,  such  sum  of  money  (not  exceed- 
ing ten  shillings)  as  the  said  justices  shall  think  meet ;  and  if 
such  offisnder  or  offenders  do  not  make  recompense  or  sa- 
tisfaction  to  the  said  owner  or  owners,  and  also  pay  the 
aid  sum  to  the  poor  in  manner  and  form  aforesaid,  then  the 
said  justice  shall  commit  tike  said  offender  or  offenders  to  the 
house  oi  correction  for  such  time  as  the  said  justice  shall 
think  fit,  not  exceeding  one  month,  or  to  be  whipped  by  the 
constable  or  other  officer,  as  in  his  judgment  shall  seem 
expedient* 

(a)  Tlie  following  is  a  copy  of  the  commitment:-— 

fw,Mgp«,h;^  o  TO  the  high  constable  of  iZar,  and  to  theconsta* 
t9  wit.      i   ble  of  the  parish  of  GmmnxoSf  and  to  the  keeper 
of  the  house  of  correction  at  Cardigan^  in  this  county. 

Whereas  l^hamM  DameSf  of  Wefnfiiin  in  the  said  county, 
gentleman,  on  the  said  22d  day  of  Mardi  last  past,  did  make 
oadi  before  me  John  Jaues^  clerk,  one  of  His  Majesty's  jus- 
tices of  the  peace  for  the  said  county,  that,  within  the  space 
of  three  weeks  then  last  past,  a  certain  quantity  of  wood,  his 
proper^  at  Pemflanf  in  the  parish  of  Gumntof,  in  the  county 
aforesaid,  was  cut  and  spoiled,  and  from  thence  taken  and  carried 
away,  and  that  he  had  just  cause  to  suspect,  and  did  suspect 
Umi  David  Rogers^  of  Lb/n^nthoyd^  in  the  said  county,  yeoman, 
did  cut  and  spoil,  take  and  carry  away  the  same.  And  whereas 
a  certain  quantity  of  wood,  to  wit,  two  ash-trees,  suspected  to 
be  stolen,  were,  on  the  2Sd  of  March  last,  by  virtue  of  my 
warrant  for  that  purpose,  directed  to  the  constable  of  GtvniitM, 
in  the  said  county,  found  in  the  cowhouse  and  haggard  of  the 
said  David  Rogers.  And  whereas  the  said  David  Rogers^  on 
the  SOth  day  of  March  last  past,  having  been  brought  before 
me,  did  not,  and  could  not  give  to  me  any  satisfactory  acdount 
how  he  came  by  the  said  wood,  nor  could  produce  the  party 
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1824.  ^  For  the  defendant  a  conviction  regularly  return- 
ed to  the  court  of  quarter  sessions,  and  filed  among 
the  records,  was  put  in,  which  his  counsel  contend- 
ed would  be  conclusive  on  the  matter  therein 
stated,  and  entitle  the  defendant  to  a  verdict,  (a) 


of  whom  he  bought  the  same,  or  any  credible  witness  to  satisfy 
upon  oath  the  sale  thereof,  and  thereupon  was  by  me  con- 
victed of  cutting  and  spoiling  the  said  wood,  and  ordered  to 
pay  the  said  Thomas  Davtes,  the  owner  of  the  said  wood,  the 
sum  of  1  ls»  within  twenty-five  days  next  ensuing,  in  recom- 
pense and  satisfaction  for  damages,  and  also  the  sum  €f20i.  to 
the  overseers  o(  the  poor  of  Gnmntos  aforesaid,  where  the  said 
offisnce  was  committed,  for  the  use  of  the  poor  of  the  said 
parish.  And  whereas  it  appears  to  me  that  the  said  scTend 
sums  have  been  duly  demanded  of  him  the  said  David  Rogersy 
but  that  he  hath  refused  and  doth  refuse  to  pay,  and  hath  not 
yet  paid  the  same  nor  any  part  thereof.  I  do  therefore  hereby 
require  you  the  said  constables  of  liar  and  Gvmnxns  aforesaid 
to  carry  the  said  David  Rogers  to  the  said  house  of  correction 
at  Cardigan  aforesaid,  and  to  deliver  him  to  the  keeper  thereof, 
together  with  this  warrant.  And  I  do  hereby  command  you 
the  said  keeper  to  receive  him  into  your  custody,  into  the  said 
house  of  correction,  and  there  to  detain  him  for  the  space  of 
twelve  months,  herein  fail  not.  Given  under  my  hand  and  seal 
at  Tregaron^  the  twenty-seventh  day  of  Aprils  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  twenty-four. 

JOHN  JONES.  (L.  S.) 

(a)  The  following  is  a  copy  of  the  conviction :  *— 

^^•'^^^JBE  it  remembered,  that  on  the  30th  day  of  ATan* 
in  the  year  of  our  Lord  1824^  David  Rogers  of  Uvoytdlwyd^  in 
the  parish  of  Gvonntjosy  in  the  county  of  Cardigan^  yeoman,  was, 
upon  the  complaint  of  David  Davies,  yeoman,  convicted  before 
me  John  Jones f  clerk,  one  of  the  justices  of  the  peace  for  the 
said  county  of  Cardigan,  in  pursuance  of  an  act  passed  in  the 
sixth  year  of  the  reign  of  His  Majesty  George  the  Third,  for 
that  he  the  said  David  Rogers  did,  on  or  about  the  19th  day  of 
March  last,  go  into  the  wood  grounds  of  and  belonging  to  Tho- 
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Russell  for  the  plaintiff,  objected  that  the  con-  .^^^ 
viction  did  not  support  the  commitment,  inasmuch 
as  the  conviction  appeared  to  be  of  an  offence 
against  the  6  Geo.  3.  c.  48.,  whereas  the  commit- 
ment was  for  an  offence  against  the  15  Car.  2.  c.  2., 
and  was  drawn  according  to  tlie  form  given  for  that 
purpose  in  Burn's  Justice.  He  contended  that  it 
was  a  general  principle  that  the  conviction  must 
i^ply  to  the  same  offence  as  is  stated  in  the  com- 
mitment, so  that  it  might  appear,  upon  comparing 
the  two  instruments  together,  that  the  party  was 
convicted  of  the  offence  for  which  he  was  com- 
mitted.    Massey  v.  Johnson,  12  East,  &].  8^. 

Park  J.  The  conviction  produced  is,  for  all  I 
can  see,  a  piece  of  waste  paper  with  reference  to 
this  commitment;  the  conviction  is  under  the 
6  Geo.  3.,  which  is  a  totally  different  statute  from 
that  of  the  commitment.  I  think  the  conviction 
not  sufficient  for  the  purpose  for  which  it  is  tender- 
ed by  the  defendant's  counsel. 

The  defendant's  counsel  then  proposed  to  prove 
that  the  plaintiff  was  guilty  of  the  offence,  so  as  to  pro- 
tect the  defendant  under  the  43  Geo.  3.  c.  141.  s.  2. 


mas  DaxneSf  esq.,  of  Wern/tiin,  in  the  parish  of  Caron^  in  the 
eoanty  aforesiudy  and  then  and  there  did  cut,  spoil,  take,  and 
feloniouslj  carry  away  two  ash  trees,  not  then  having  the  con- 
tent of  the  said  Thomas  Dames,  esq.,  the  owner  of  the  said 
wood,  nor  of  any  other  person  entrusted  with  the  care  thereof, 
for  which  offence  the  said  David  Rogers  was  by  me,  the  said 
justice^  ordered  to  forfeit  and  pay  the  simi  of  9XA.  together  with 
SL  Of.  Qd.  for  the  charges  and  expenses  previous  to,  and  at- 
tending the  said  conviction,  this  being  his  first  offence.  Given 
under  my  hand  and  seal,  the  day  and  year  above  written. 

JOHN  JONES,  (L.  S.) 


184  CASES  AT  NISI  PRIUS, 

^}^'      and  also  contended  that  even  if  the  statute  did  not 
RooBBs      ^Pply  to  this  case,  the  guilt  of  the  plaintiff  was 
admissible  in  evidence  in  mitigation  of  damages. 


p. 

Jones. 


Russell  contended,  on  the  authority  of  Gray  v. 
Cooksarif  16  East^  IS.,  that  the  statute  of  the 
43  Geo.  3.  c.  141.  only  applied  to  cases  where  there 
had  been  a  conviction  quashed ;  and  that  as  to  the 
admissibility  of  evidence  of  the  plaintiff's  guilt,  in 
mitigation  of  damages,  independently  of  the  sta- 
tute, that  it  could  not  be  received,  as  he  sought 
only  to  recover  the  901.  actually  paid  by  the  plain- 
tiff to  the  constable,  to  save  himself  from  being 
taken  to  gaol,  which  were  damages  not  papable  of 
being  mitigated,  and  to  which  the  plaintiff  must  be 
at  all  events  entitled. 

Park  J.  was  of  opinion,  on  the  authority  of  the 
case  cited,  that  the  43  Geo.  3.  c.  141.  applied  only 
to  cases  where  the  conviction  was  quashed,  and 
that  at  all  events  the  plaintiff  was  entitled  to  recover 
damages  to  the  amount  of  the  money  he  had  ac- 
tually paid  to  the  constable  for  his  release. 

Verdict  for  the  plainti^  damages  9SL 

W.  O.  Russell  and  D.  S.  Davies  for  the  plaintiff 
fV.  E.  Taunton  and  Sir  W.  Owen  for  the  de- 
fendant 


In  the  following  Michaelmas  term.  Sir  W.  Owen 
moved  for  a  new  trial.  Firsts  on  the  ground  that  the 
comAction^  regularly  drawn  up  and  filed  at  the  quar- 
ter sessions,  was  a  sufficient  justification  in  this  col- 
lateral proceeding,  and  cited  the  cases  of  Strickland 
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V.  Ward,  7  T.  R.  633.  in  notis.  Massey  v.  John-  ^  1^24. 
mij  12  East,  67m  and  Gray  v.  Cookson,  16  East,  13.; 
Secondly^  on  the  ground  that  the  defendant  ought 
to  have  been  pennitted,  under  43  Geo.  3.  c.  141. 
s.  %.j  to  prove  the  plaintiff  guilty  of  the  offence 
of  which  he  was  convicted,  and  contended,  if  it 
was  held  tiiat  those  provisions  of  the  statute  only 
extended  to  actions  on  the  case  where  the  con- 
viction had  been  quashed,  it  would  put  magistrates 
whose  convictions  were  unimpeached  and  valid,  in 
a  worse  situation  than  justices  whose  conviction 
had  hefetk  quashed,  which  was  an  absurdity,  and  an 
injustice  which  never  could  have  been  contem- 
plated by  the  legislature.  And  he  also  contended, 
that  in  any  case  the  guilt  of  the  plaintiff  was  evi- 
dence in  mitigation  of  damages. 

The  Court,  however,  refused  to  grant  a  rule, 
saying,  as  to  the  first  point,  that  in  this  case  the 
magistrate  was  bound  by  the  erroneous  commit- 
ment, notwithstanding  the  regular  conviction.  And 
as  to  the  second,  that  it  had  been  decided,  that  the 
statute  of  the  43  Geo.  3.  applied  only  to  actions  on 
the  case  where  the  cortoiction  had  been  quashed. 
They  were  also  of  opinion  that  as  the  verdict  had 
bec^  given  only  for  the  amount  of  the  penalty  and 
costs  which  the  plaintiff  had  paid,  and  not  for  any 
vhuUcthe  damages^  there  was  no  injury  done  by 
the  rgection  of  the  evidence,  even  if  it  were  ad- 
mis^te,  in  mitigation  of  damages. 


I 
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WESTERN  CIRCUIT^WINCHESTER. 
Coram  Abbott,  Ld.  C.  J. 


w«cHKm..  JOLIFF  V,  BENDELL. 

Ayg.Sf  1884. 

Certain  sheep,  ^ssvMPSiT  on  a   warranty  of  certain  sheep  sold 
2Suh°  Md     V  ^^^  defendant  to  the  plaintiff, 
•oundm  every      The  first  count  Stated  the  sheep  to  be  warranted 
I^^^^[^  sound.    The  second,  free  from  goggles. 

^^\a  aheT"  '^^®  sheep,  one  hundred  in  number,  were  sold 

wards  creat  ou  the  12th  of  Augtisl,  1823.     At  the  time  of  the 

Sed.^  Th«^  s^le  they  were,  in  appearance,  perfectly  sound  and 

was  nothing  thriving,    and  continued  so  until  the  middle  of 

toconnectthe   ^       ,        r»  „       .  ,  /.    , 

disease  of  October  following,  when  one  or  two  of  them  ex- 
^^tiA^eir  hibitcd  symptoms  of  a  disease  called  by  farmers 
prenous  con-  the  gogglcs.  The  sheep  affected  showed  signs  of 
wa^  m  th^  giddiness,  swelling  of  the  eyes  and  hanging  of  the 
opinion  of      head.     From  the  time  they  were  first  seized,  they 

nnners  and  ^  ^  J 

breeders,  an  grew  weaker  and  weaker,  and  for  the  most  part 
disette^i-  ^^  ^  about  a  wcck  or  ten  days,  and,  on  dissec- 
«d  tibe  tion,   there  were  signs  of  water  in  the  head  or 

mcapabie  of  brain.  On  the  whole,  about  fifty  of  the  sheep  had 
S^^Siwtt-  ^^^  under  the  same  appearances,  the  rest  con- 
pcarance;       tinned  apparently  well  up  to  the  time  of  the  trial. 

beld,  that  this  __-  ^^  •  y  y 

disease  was  an  There  was  no  contagion :   other  sheep  with  which 

^^^t^e  *^^y  ^^^^  ^^^  *°^  ^^P*  having  continued  healthy, 
time  of  the      Several  farmers  and  others  conversant  with  sheep 

sale,  the  jmy  ^ 

being  of  opinion,  that  ^  it  existed  in  the  constitution  of  the  sheep  at  that  time«'* 
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were  called  for  the  plaintiff,  who  stated  the  goggles  }82^ 
to  be,  in  their  opinion,  an  hereditary  disease,  aris- 
ing from  breeding  "  in  and  in,  or  from  relations  ;'* 
and  that  sheep  so  disordered  would  thrive,  and 
seem  to  be  in  sound  health  generally  until  two  or 
three  years  old.  That  there  were  no  means  of 
discovering  by  the  appearance  or  otherwise,  that 
sheep  were  so  affected.  That  it  was  generally 
fatal,  and  no  cure  or  prevention  known  for  it,  and 
reputed  amongst  farmers  an  unsoundness.  The 
evidence  for  the  defendant  went  to  show,  that  the 
sheep  were  of  a  pedigree  free  from  "  breeding 
in  and  in^**  and  that  others  of  the  same  sort  and 
older  were  perfectly  sound.  The  warranty  was 
proved  without  dispute,  and  the  sheep  were  all  of 
the  same  breed. 

For  the  defendant  it  was  contended,  that  the 
sheep  having  been  healthy  and  thriving  at  the 
time  of^  and  for  two  months  after  the  sale,  must 
be  considered  as  sound  at  that  time ;  that,  inas- 
much as  there  were  no  previous  symptoms  to  con- 
nect the  disease  of  wUch  they  died  with  their 
former  state  of  health,  there  was  nothing  to  show 
that  the  disease  existed  at  the  time  of  the  sale  ;  and 
that  an  hereditary  liability  to  a  particular  disorder 
was  of  too  uncertain  a  nature  to  be  capable  of 
proof,  and  could  not  be  legally  considered  as 
an  unsoundness  existing  at  the  time  stipulated  for 
in  the  warranty. 

Abbott  Ld.  C.  J.  left  it  to  the  jury  to  say, 
'*  whether,  at  the  time  of  the  sale,  the  sheep  had 
existing  in  their  blood  or  constitution  the  disease  of 
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which  they  afterwards  died ;  or,  whether  it  had 
arisen  from  any  subsequent  cause  ?'* 

Verdict  for  the  plaintiff  for  120/.,  the 
value  of  the  sheep  which  had  died, 
the  defendant  agreeing  to  take  back 
the  remainder. 


P.  WiUiams  and  Carler  for  the  plaintiff. 
Wilde  Serj.,  and  Tancred  for  the  defendant. 


Winchester, 
ift^fll«<6,1824. 


HOLMES  t;.  LOVE  and  TUCKER. 


-4.-8.  being  in-  UsE  and  occupation. 

^^  by  deed  1*he  premises,  for  the  rent  of  which  this  action 
to  timteM?  ^^  brought,  had  been  let  for  a  term  of  years  to 
the  benefit  of  Edword  EdwordSj  who  had  become  insolvent,  and 
S\hTjroW.  by  a  composition-deed,  dated  April  19th,  18«2,  had 
•o,  that"  if  all  assimied  his  real  and  personal  estate  and  efiects 

and  eyery  the  „-      .  -,  i  r«     ,  .  i« 

creditors  of  to  Woodmafi,  Lavd  and  Tucker^  m  trust,  to  sell 
!?.y"who8e  ^^^  distribute  the  proceeds,  after  payment  of  the 
debts  do  expenses,  amongst  themselves  and  all  other  cre- 
more  than  5/.,  ditors  who  should  cxecute  the  deed ;  with  the  fol- 
«ecutc?or  ^  ^^wiug  proviso }  that  "  If  all  and  every  the  ere- 
otherwise  con-  ditors  of  the  Said  Edward  Edwards^  whose  debts 
dc«d  within  ^o  respectively  amount  to  more  than  5/.,  shall 
»x  months  refuse  to  execute,  or  otherwise  consent  to  this 
thereof,  the     deed  withiu  six  months  from  the   date  thereof^ 

said  deed 

ihall  be  void  to  all  intents  and  purposes.** 

Held  that  a  lease  vested  in  the  trustees,  could  not  be  defeated  under  this  proviso 
without  an  express  refusal  of  every  creditor  above  5L  to  execute  or  consent. 
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the  said  deed  shall  be  null  and  void  to  all  intents 
and  purposes.*'  Love  and  Tucker^  the  two  de- 
fendants, executed  the  deed^  and  proceeded  to 
sell  the  crops  and  stock  then  on  the  estate,  Ed- 
tpords  still  continuing  in  possession.  The  half- 
year's  rent  due  at  Lady-day^  1823,  was  paid  by 
them;  and  their  liability  for  the  subsequent 
half-year's  rent,  due  at  Michaelmas  in  that 
year,  depended  on  the  question,  whether  the 
estate  which  Tested  in  them  by  the  assignment  had 
determined  by  the  non-acquiescence  of  the  cre- 
ditors, none  of  whom  had  signed  the  deed. 

C.  F.  Williams^  for  the  defendants,  having 
stated,  that  he  was  in  a  condition  to  prove  a  dis- 
tinct refusal  by  several  of  the  creditors  to  execute 
or  consent  to  the  deed,  but  that  he  could  not  show 
any  application  to  all  the  creditors,  contended 
(with  E.  Lowes)  that  the  proviso  must  be  con- 
strued to  mean,  if  am/  should  refuse,  and  being 
oonstrued  or;  and  that  the  not  signing  was  a  refusal 
within  the  meaning  of  the  proviso,  and  therefore 
tlie  estate  ceased  at  the  end  of  six  months. 
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Abbott  Ld.  C.  J.  (having  looked  through  the 
whole  deed)  said,  <<  I  am  of  opinion,  that  the 
estate  vested  in  the  defendants  by  this  assignment 
has  not  been  defeated.  And  the  whole  case  de- 
pends upon  the  construction  of  the  proviso,  on 
which  two  questions  arise:  1st,  Whether  mere 
forbearance  to  sign  is  equivalent  to  a  refusal. 
2dly,  Whether  the  words  "  all  afid  every"  must 
be  taken  to  mean  "  all  or  every."  Now,  it  must 
be  recollected  that  the  eflect  of  the  proviso  is  to 


140  CASES  AT  NISI  PRIUS, 

1824>.       defeat  an  estate  already  vested,  the  deed  must 

Holmes      therefore  be  construed  strictly,  and,  I  think,  that 

^    ^*    ^     mere  forbearance  to  sign  does  not  amount  to  a 

Lovx  and  ^ 

Tucsxft.  refusal  afler  a  notification.  The  word  r^itse  must 
be  understood  according  to  its  ordinary  and  com- 
mon acceptation,  and  before  a  person  can  be  said 
to  refuse,  his  consent  to  the  thing  required  must 
be  asked,  and  an  actual  application  is  therefore 
necessary.  As  to  the  second  question,  it  must  be 
shown  that  the  construction  contended  for,  would 
more  consist  with  the  declared  intention  of  the 
parties  than  the  literal  one.  Now,  the  effect  of 
the  alternative  construction  would  be  to  make 
void  the  deed,  in  case  one  out  of  one  hundred  cre- 
ditors refused  to  sign,  which  would  go  to  deprive 
the  ninety-nine  who  chose  to  sign,  as  well  as  JEd^ 
wards  himself  of  the  benefits  to  be  derived  from 
the  deed.  The  trust  is  to  satisfy  all  the  creditors 
who  execute,  and  that  object  would  also  be  de- 
feated. Not  being  satisfied,  therefore,  that  iui- 
other  construction  than  the  literal  one  would  be 
more  conformable  to  the  intention  of  the  parties, 
I  think  the  literal  one  must  prevail.  I  entertain 
no  doubt  on  the  subject  myself,  and  as  this  case 
has  already  been  discusised  before  my  brothers  (a), 
I  know  that  they  are  of  the  same  opmion  on  both 
points.  The  defendants  must  show  that  all  the  cre- 
ditors have  been  applied  to,  and  have  refused. 

This  not  being  done,  the  jury  were  directed  tp 
find  a  verdict  for  the  plaintiff  for  1^/. 


(a)  This  was  a  second  trial,  the  case  was  argued  in  the  sit- 
tings out  of  term,  before  the  puisne  judges  of  the  court  of 
King^  Bench,  see  3  6.  &  C.  24*2. 


k 
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In  the  Michaelmas  Term  following  a  new  trial 
was  moved  for  upon  the  points  made  at  the  trial ; 
and  also  upon  an  error  in  the  amount  of  the 
damages.  The  Court  refused  the  rule  msi  on^ 
the  former  grounds,  but  granted  it  on  the  latter 
only. 
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Sehojfn^  Edwards^  and  Carter  for  the  plaintiff.  1824. 

HouiBt 

C.  F.  Williams  and  E.  Lowes  for  the  defendants.     ,    ^' 

LoTi  and 
TucKsa. 


DOE  on  the  Demise  of  TILM  AN  v.  TAR VER.  Wikchestke. 

Aug.S^  1884. 

Ejectment  to  recover  possession  of  certain  lands  inmiestionsor 
in  Areton  in  the  Isle  qf  Wight.  SJa^"" 

The  plaintiff  claimed  under  the  will  of  Catharine  Jf°^^^® 
Lady  Fairfax.     The  will  was  dated  the  20th  of  son  maldi^' 
April,  1719.     Soon  after  which  the  testatrix  died,  J^^^St 
and  devised  all  her  real  estates  to  A.  B.  and  C.  Z).,  upon  failure  of 
and  their  heirs  for  ever,  in  trust,  out  of  the  rents  then  ponetsor 
and  profits  to  pay  all  her  debts,  funeral  expensea^,  MdaSS*^' 
&c.f  and^  after  the  payment  of  all  debts  and  ftmeral  bie  for  the 
expences,  remainder  to  her  first  and  other  sons  dg Sndertiiat 
for  life,  and  their  issue  in  tail  male  respectively ;  p«"on»  >f 
remamder  to  her  daughters  m  tail ;  remainder  to  tem  martam, 

her  right  heirs.  .  .  .      '       "^S^t 

The  plaintiff  claimed  as  devisee  of  Dennis  Mar^  paper  may  be 

/m,  grandson  of  one  of  the  daughters  entitled  to  the  SJLon  o^  a  * 

witness,  first 
comparing  H  with  other  authentic  old  writings  at  the  time  of  the  trial. 

l3 
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1824. 


Dob  on  the 
demise  of 

TUMAH 

TAUVXm. 


estate  tail  in  remainder,  and  last  surviving  issue 
of  the  family. 

In  order  to  establish  the  pedigree,  the  declara- 
tions of  the  mother  of  Dermis  Martin^  showing  the 
extinction  of  the  issue  of  persons  standing  in  the 
line  of  the  entail  between  her  and  the  then  pos- 
sessor of  the  estate,  were  offered. 


Wilde^  Serjt.  objected,  that  these  declarations 
were  those  of  a  person  interested,  inasmuch  as 
the  title  of  the  plaintiff  was  that  which  the  person 
making  them  woidd  have  had  now  if  living,  and 
which  she  had  in  contingency  and  expectation  at 
the  time  of  making  them. 


Abbott  Ld.  C.  J.  I  think  them  admissible 
notwithstanding,  having  been  made  ante  litem 
mortam.  I  remember  a  case  of  title  to  a  peerage 
before  the  House  of  Lords,  in  which  the  widow 
was  allowed  to  prove  the  declarations  of  her 
deceased  husband  in  support  of  her  son's  titl^ 
though  the  husband,  if  living,  would  have  had  the 
right  which  the  declarations  went  to  establish ; 
and  this  has  been  followed  up  since.  If  no  con-* 
troversy  existed  at  the  time,  the  principle  acted 
on  is,  that  such  declarations  are  admissible,  though 
subject  to  observation. 

In  order  to  show  that  Yard  Farm  was  part  of 
the  manor  of  Areton,  which  clearly  passed  under 
the  will,  a  paper  was  put  in,  entitled,  <<  An  ac- 
count of  Edward  HayUs^  receiver  of  the  Isk  qf 
Wight  estates  of  the  Lady  Fairfax  for  two  years 
ending  at  MichaebnaSf   1737;"   smd  containing, 
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amongst  other  entries  relating  to  the  manor  of 
Aretorij  the  following : 


<( 


For  rent,  £     s.    d. 

"  John  Pike,  for  Yard  Farm  -    9    6    8" 


143 


1824^; 


Doe  on  the 
demise  of 

TiLMAN 
V. 

TxavsE. 


Edward  Hat/lis  appeared  by  the  books  and  rolls 
belonging  to  the  manor  to  have  been  steward, 
and  this  paper  was  handed  over  to  the  present 
steward,  amongst  other  papers  and  books  relating 
to  the  manor,  by  the  representatives  of  the  late 
steward. 

It  was  at  first  offered  without  any  proof  of  the 
handwriting ;  and,  on  this  being  objected  to, 

Abbott  Ld.  C.  J.  directed  the  person  producing 
the  paper  to  compare  it  with  the  handwriting  of 
Edward  Haj/Hs  in  other  papers  belonging  to  the  ma- 
DOT,  and  to  say  upon  oath,  whether  he  believed  the 
wiitings  were  by  the  same  person.  His  Lordship 
tti4  h&  recollected  Mr.  Justice  Lawrence,  on  a 
trial  at  Worcester,  directing  a  Mr.  Ber^amin  Price, 
then  accidentally  in  court,  to  compare  an  ancient 
writing  with  other  papers  purporting  to  be  written 
by  the,  same  person,  and  to  give  his  opinion  on 
the  identity  of  the  writings. 

Verdict  for  the  plaintiff. 

Adam,  Selwyn,  and  Manning  for  the  plaintiff 
Wilde,  Seijt  and  Carter  for  the  defendant. 


Vide  Phillipps  on  Evidence,  1  vol.  473.  last  edit. 
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DORCHESTER. 


Coram  Abbott,  Ld,  C.  J. 


DoECHHSTia,  REX   V.   The  INHABITANTS  of  the  County 

Aug.  12, 1824.  of  DEVON. 

A  bridge  used  Indictment  fiw  non-repair  of  a  bridge,    in  the 

onlyonocca-  |  j. 

sion  of  floods,  usual  torm. 

of  anS^on*^  The  bridge  in  question  was  approached  by  a 
tide  the  road  causeway  lying  alongside  the  main  road,  which  led 
u»ed^^heida  through  a  ford  close  by  and  below  the  bridge, 
public  bridge,  xhe  causewav  and  bridire  were  open  at  all  times 

andtheoounty  ^         •  *  . 

liable  to  re-  to  carriages,  &c.  but  only  used  by  the  public  in 
^^^'  case  of  floods,  which  rendered  the  ford  impass- 

able ;  and,  in  very  high  floods,  the  bridge  itself 
was  impassable.  There  were  no  parapets,  nor  rails, 
nor  ever  had  been ;  nor  did  it  appear,  that  the 
bridge  h^d  ever  been  repaired,  though  its  existence 
was  spoken  to  for  sixty  or  seventy  years  by  old 
witnesses.  The  road  leads  from  market-town  to 
market-town. 

It  was  objected  that  the  averment,  that  the 
bridge  was  used  by  all  subjects,  &c.  at  all  times,  &c., 
was  not  supported,  and  the  county  was  in  these 
circumstances  not  liable. 

Abbott  Ld.  C.  J.  The  bridge  is  at  all  times 
open  to  the  public,  and  may  at  all  times  be  used» 
though,  as  matter  of  convenience,  it  is  only  used 
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in  time  of  floods.     I  think  the  county  liable  to       18^. 
repair.  "-^ 

Verdict  for  prosecution.  ^   ,«'• 

^  The  Inhabit- 

ants of 

PeU  Serjt    and  C.  F.  Williams  for   the   prose-      ^*^^^- 
cution. 

Tancred  for  the  defendants. 


Rex  ▼.  InhabitanU  of  Northamptw^  2  M.  &  S.  262. 


FRYER  V.  BROWN.  ^J?J-;,,. 

Assumpsit  on  the  money  counts,  and  a  count  for  The  plaintiff 

interest  '""  wumpdt 

The  plaintiff  declared  as  the  surviving  partner  aenoe  an  ad- 

-•— ^*,  -,  ,  J  raisnon  of  the 

of  Fryer  and  -    ■     Andrews^  deceased.  defendant,that 

The  defendant,  in  a  conversation  with  a  clerk  ^*  ^^  ^'^ 
in  the  plaintiflfs  bank,  relating  to  the  plaintiff's  ez^ange 
demand,   admitted  that  he  owed  147^^  on  a  bill  been  returned 
of  exchange  drawn  by  GiWy  and  ElUs  on  Jones^  hdd^SuS'^^'h 
which  he  had  indorsed  to  the  plaintiff  and  which  admowiedg- 
had  been  returned  dishonoured ;  and  said,  <<  I  ad-  ^b^  ^' 
mit  the  debt,  and  you  have  your  remedy  against  ^^"^  »<>  »<>- 
me,  but  I  hope  you  will  forego  interest,  and  I  will  duce  the'uu 
pay  you  the  principal.''  S^JTheid 

alio  thatinte- 

It  was  objected  by  PeU  Seijt  that  the  bill  of  reoo^Ue 
exchange  being  the  foundation  of  the  plaintiff's  *^«"  ^^  ^ 

®  ^  ^  was  produced. 

Wha«  two  indorsements  of  the  same  p«jrty  appeared  on  a  bill  of  exchange,  with  an 
inttrine^ate  one  of  another  person ;  held  that  the  £ret  indorseoient  must  be  pre- 
mmcd  lo  haTe  been  made  before  the  btU  bequne  due. 
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1824.  ^  demand,  notice  to  produce  ought  to  have  been 
given,  and  without  the  bill  this  conversation  was 
inadmissible. 

Abbott  Ld.  C.  J.  I  am  of  opinion,  that,  upon 
the  whole  evidence,  the  plaintiff  was  not  bound  to 
give  notice ;  but,  unless  the  bill  is  produced,  I 
shall  tell  the  jury  not  to  give  interest. 

The  bill  was  afterwards  produced  by  the  de- 
fendant, and  was  dated  13th  Fehruary^  1813,  at 
one  month,  for  147/.  j  it  was  indorsed  by  de- 
fendant in  blank,  by  Fryer  and  Co.  specially,  to 
Mortimer^  then  by  Mortimer^  and  again  by  Fryer 
and  Co. 

It  appeared  that  one  Clapcott^  now  living,  was  in 
partnership  with  Fryer  and  Andrews  the  whole  of 
1813 ;  and  a  question  being  made  as  to  the  time 
of  indorsement  by  defendant,  to  show  that  plain- 
ti£^  Andrews  and  Clapcott  were  in  partnership  when 
t^e  bill  was  negotiated  by  the  defendant  with  the 
bank. 

Abbott  Ld.  C.  J.  said,  the  circumstance  of 
Fryer  and  Co.'s  indorsement  being  twice  on  the 
bill  was  so  strong  to  show  that  Uiey  had  taken 
and  negociated  it  before  it  became  due,  and  re- 
indorsed  it  after  it  was  returned  dishonoured,  that, 
unless  proof  to  the  contrary  were  offered,  he 
should  presume,  that  the  first  indorsement  was  in 
1813. 

The  clerk  who  made  the  indorsement  having 
been  called,  and  stated  he  had  no  recollection  of 
the  time  when  it  was  made. 
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Abbott  Ld.  C.  J.  directed  a 

Nonsuit.      p,,^ 

Adam  and  jB.  Lowes  for  the  plaintiff.  *^^* 

Pell  Serjt.  and  JR.  Bayly ^  for  the  defendant 


See  Cameron  ▼.  Smiih^  8  B.  &  A.  a05.    Z)«  ^B^ffow  v.  fTa- 
\tfTpark^  1  Dow.  &  R7I.  16. 


BODMIN. 


Coram  Garrow  B. 


REX  V.  TREMEARNE.  .  ^"Vl'.. 

Jn^.  15,  1814. 

This  was  an  indictment  for  peijuryi  charging  that  A  judge  at 
one  A.  B.  had  been  tried  and  convicted  upon  an  rXse  to  ^^ 
indictment,  for  certain  offences  therein  mentioned  j  ^^"^^^^ 
that  A.  B.  afterwards  obtained  a  rule,  calling  on  point  of  law. 
the  prosecutor  to  show  cause  why  a  new  trial  tot^^mT^ 
should  not  be  granted,  and  that  the  defendant,  in  "p^  avcmng 

,  •  toe  matters 

order  to  prevent  the  said  rule  from  bemg  made  ab-  fidseij  sworn 
idute,   made  the  affidavit  whereon  peijury  was  J^^,"*" 

assigned.  showing  them 

Tliere  was  no  averment  that  the  matters  falsely  within  ^ 
sworn  to  were  material,  nor  could  it  be  collected  «»*®"^* 
from  the  indictment  that  they  were  so. 

Upon  the  case  being  called  on  Garrow  B.  point- 
ed out  the  objection,  and  called  upon  the  counsel 
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1824^  ^  for  the  prosecution  to  support  the  indictment.  Rex 
V,  Souter,  2  Starkie's  N.  P.  C.  423.  Russ.  Cr.  L. 
1789f  was  cited. 

Garrow  B.  I  think  this  indictment  is  unques- 
tionably bad,  and  that  no  future  proceedings  can 
be  had  upon  it»  in  case  the  defendant  should  be 
convicted.  I  therefore  think  it  my  duty  not  to 
consume  the  time  of  the  Court  in  a  trial  that  can 
answer  no  beneficial  purpose.  And  I  am  not  act- 
ing on  my  own  opinion  merely,  for  I  have  the  ad- 
vantage of  the  Lord  Chief  Justice's  authority,  who 
is  clearly  of  opinion  that  the  indictment  Is  bad,  and 
that  under  such  circumstances  it  is  the  duty  of  a 
judge  not  to  proceed. 

Cause  not  tried. 

Pell  Seijt,  Adam^  Wilde  Seijt,  and  Manning 
for  the  prosecution.      * 

C.  F.  WilliamSj  R.  Baybfj  and  Carter  for  the  de- 
fendant. 


See  Bexw*  Deacon^  suprii^  27. 
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1824. 


BRISTOL. 


Coram  Abbott  Ld.  C.J. 


WALTER  V.  HAYNES.  J?,"f  *!^,^ 

oept,  o,  18x4. 

This  was  an  action  of  assumpsit  upon  a  bill  of  ex-  A  letter  di- 
change  by  an  indorsee  against  an  indorser.  ^S^i"  BHt- 

In  order  to  prove  the  notice  of  dishonour,  it  was  ^  .^^?^5J^ 
shown  on  the  part  of  the  plaintiff,  that  a  letter,  con-  dishonour  of  a 
taining  such  a  notice,  and  addressed  to  "  Mr.  J^havc^n^ 
Hajfties^  Bristol^"  was  put  into  the  post-office.         put  into  the 

post^xffice; 
held  that  this 

Abbott  Ld.  C.  J.    This.is  not  sufficient  proof  of  ri^°JJ;Sof 
notice.      Where  a  letter,   ftdly  and  particularly  notice,  the  di- 
directed  to  a  person  at  his  usual  place  of  residence,  too  ^erafto 
is  proved  to  have  been  put  into  the  post-office,  this  "^  Jcmthat 
is  equivalent  to  proof  of  a  delivery  into*  the  hands  the  letter 
of  that  person ;  because  it  is  a  safe  and  reasonable  particular  in- 
presumption  that  it  reaches  its  destination ;  but  *^?^  "*" 
where  a  letter  is  addressed  generally  to  A.  JB.  at  a 
large  town,  as  in  the  present  case,  it  is  not  to  be  ab- 
solutely presumed  from  the  fact  of  its  having  been 
put  into  the  post  office,  that  it  was  ever  received  by 
the  party  for  whom  it  was  intended.     The  name 
may  be  unknown  at  the  post-office,  or  if  the  name 
be  known,  there  may  be  several  persons  to  whom 
80  general  an  address  would  apply.     It  is,  there- 
fore, always  necessary,  in  the  latter  case,  to  give 
some  further  evidence  to  show  that  the  letter  did 
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1824.      in  fact  come  to  the  hands  of  the  person  for  whom  it 
was  intended. 

Other  evidence  was  then  given,  tending  to  show 
that  the  letter  had  been  received  by  the  person  to 
whom  it  was  addressed,  and  the  plaintiff  had  a  ver- 
dict 

Pell  Seijt  and  Manning  tot  the  plaintiff. 
Bompas  for  the  defendant 


Vide  Saunderson  v,  Judge^  2  H.  B«  509«  Parker  t.  Gwrdon^ 
7  East,  385.  Kufk  ▼.  Weaon^  S  Esp.  N.  P.  C.  54.  ScoU  xk 
mbrdj  9  East,  847.  S.  &  1  Campb.  246.  Hamiins  w.  RuU^ 
Fteake,  N.P.C.  186. 


CASES 


ARGUED  AND  DECIDED 

AT    NISI    PRIUS, 

IN  KB. 

AT  THE  SITTINGS  AFTER 

MICHAELMAS    TERM, 
5  Geo.  IV.  1824. 


ADJOURNED  SITTINGS  AFTER  TERM  AT 

WESTMINSTER. 


REX  t;.  LYON  and  another.  ^STwm."' 

This  was  an  indictment  for  a  nuisance  in  obstruct-  An  indictment 

V.   1  for  a  nuisance 

ing  a  highway.  to  a  hi^waj^ 

The  highway  was  described  in  the  indictment  stated  it  to  be 

o         J  ~  a  way  for  att 

as  '<  a  common  public  highway,  &c.  for  all  the  the  ii^e  sub- 
liege  subjects  oi\  &c.  to  go,  return,  &c.  with  their  ]^]^^S 
horses^  coaches,  carts,  and  carriages,  in  and  along  the  their «  hone§, 

same,''  &C.  mdcarriagesr 

It  was  proved,  that  the  highway  in  question  ^^^^JSts 
passed  under  an  arch-gate  way,   nine  feet  broad  of  a  particular 

descnptioUy 
«4  Im^fd  in  a  particular  manner  could  not  pMs  aloi^  this  highway :  Held  that  this 
wm  not  a  misdescription,  it  not  beug  laid  as  a  highway  lor  off  carts,  carriages,  Ac 


-«i.1K.    >   ■ 
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1824.       and  ten  feet  high  j  tlirough  which  carts  of  a  par- 
R^'        ticular  description,   loaded  in  a  particular  way, 
^-         could  not  pass. 

The  counsel  for  the  defendants  objected,  that 
the  way  proved  was  different  from  that  described 
in  the  indictment,  that  the  indictment  should  not 
have  described  this  a  highway  through  which  <<  all 
the  liege  subjects  of,  &c..  could  go,  return,  &c. 
with  their  horses,  coaches,  carts,  and  carriages," 
&c.  but  have  described  the  way  particularly  accord- 
ing to  the  fact. 

LiTTLEDALE  J.  I  have  some  doubt  whether  this 
indictment  is  properly  framed  in  describing  this 
as  a  way  for  *^  all  the  liege  subjects  of,  &c.  to  go, 
return,  &c.  with  their  horses,  coaches,  carts,  and 
carriages,^'  &c..;  as  there  are  many  carriages  in  use 
which  could  not  pass  through  this  way.  I  shall 
not,  however,  stop  the  case,  but  reserve  the  point 
for  the  defendants  to  mov^  the  Court  upon  it  if 
they  think  fit 

One  of  the  defendants  was  found  guilty. 

Gumey  and  for  the  prosecution. 

Abraham  for  one  of  the  defendants. 
F.  Pollock  for  the  other. 


In  the  following  Hilary  Term,  Abraham  moved 
on  this  point.  But  the  Court  were  of  opinion, 
that  the  btgection  ought  not  to  prevail,  the  mean- 
ing of  the  indictment  being  diat  such  coaches, 
carts,  and  carriages  should  pass  along  it  as  the 
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width  of  the  road,  or  as  in  this  case  the  archway      ^  ^^^ 
would  permit;  it  was  not  laid  as  a  way  for  all 
carts,  carriages,  &c. 

Rule  refused* 

See  Allen  ▼.  Ormondy  8  East,  4.    Rex  v.  InkabitanU  t^Hat^ 

jMy  ibicL,  6.  lua.      Rex    v.    Inhabitants  of  Northampton^ 

2M.&  S.262.    Rex  ▼.  Inhabitants  of  Lancashire^  Sum.  Ass. 

1820,  Starkie's  Evidence,  Part  4.  p.  316.    Rex  v.  Inhabitant 

^DevoMj  tufT9f  144. 


PARTRIDGE,  q.  t.  v.  COATES.  w«™»s™ 

I>ec.  14,  18S4 

Debt  on  l^Arm.  st.2.  c.l6.  to  recover  penalties 

for  usury.  In  debt  on  the 

The  declaration  stated,  "  that   after  the  29th  to  recover  j^ 
(by  of  September  1714,  to  wit,  on  the  Sd  day  °^^"^^ 
ofjtihi  18^,  one  Thomas  Dauncey  made  his  bill  declaration 
of  exchange,  bearing  date  the  same  day  and  year,  «  S^end- 
directed  to  one  Daniel  Orphen,  whom  he  thereby  "^*  aamwd^ 

•  1  i/%ii  ^  T    to  wit,  on  the 

required  to  pay  three  months  after  the  date,  to  his  sd  of  Jufy 
order,  the  sum  of  lOOL,  which  biU  of  exchange  s^^ifr^n!^ 
the  said  Daniel  Orphen,  on  the  same  day  and  year  ^<*  did  forbear 
accepted ;  and  the  said  bill  of  exchange  being  so  ofj^ymaujor 
accepted,  afterwards  after  the  29th  of  September  JfaTz)!^ 
1714f  to  wit,  on  the  3d  day  of  Jub/  1824,  it  was  theUndmgand 
corruptly,  &c.  agreed  between  the  said  defendant  ^Jr^until.'^ 
and  tfie  said  Thomas  Dauncey  ;  that  the  said  de-  *^  ^^ 

/.      -  -  *^  money  was 

fendant  should  lend  to  the  said  Thomas  Daimcey  proved  to  have 
the  sum  of  100/1  and  should  forbear  and  give  day  fcthK^^.. 

held  that  this 
was  a  fatal, variance :  that  the  day  though  laid  under  a  wUUcit  is  nmterial;  that  in 
an  acdon  for  usury  it  must  appear  on  the  face  of  the  record,  that  the  p^od  of  forbear- 
anee  is  such,  that  the  interest  taken  is  more  than  the  party  is  bylaw  allowed  to  receive. 
VOL.  !•  M 
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of  payment  until  the  said  bill  of  exchange  should 
become  due,  to  wit,  until  the  6th  day  of  October 
then  next  following ;  and  that  for  the  forbearing* 
and  giving  day  of  payment  of  the  100/.  the  de- 
fendant should  receive  from  the  said  Thomas 
Dauncey  the  sum  of  61.  5s. ;  and  that  for  se- 
curing the  payment  of  the  100/.  so  to  be  lent^ 
the  said  Thomas  Dauncey  should  indorse  and 
deliver  to  the  said  defendant  the  said  bill  of  ex- 
change,** &c. 

The  declaration  then  averred,  "  that  the  defend- 
ant afterwards,  to  tvit,  on  the  said  3d  day  of  July 
1824,  did  lend  and  advance  to  the  said  Thomas 
Dauncey  the  said  sum  of  100/.,  and  did  forbear  and 
give  day  of  payment  for  the  same  to  the  said  2%o- 
mas  Daunceyy  from  tJie  lending  and  advancing 
thereof  until  the  6th  day  of  October.  And  that 
in  further  pursuance  of  the  said  corrupt  bargain^ 
the  said  defendant  then  and  there,  to  wit,  on  the 
said  3d  day  qfJtdy  1824,  did  take  from  the  said 
Thomas  Dauncey  the  sum  of  6L  5s.  for  the  forbear-^ . 
ing  and  giving  day  of  payment  thereof  as  aforesaid; 
and  that  to  secure  the  payment  of  the  100/.  the 
said  Thomas  Dauncey  in  further  pursuance,  &c« 
indorsed  the  said  bill  of  exchange.  And  the  said 
plaintiff  saith,  tliat  the  sum  of  6/.  5s.  exceeds  the 
rate  of  51.  per  cent.^  contrary  to  the  form  of  the 
statute,*'  &c. 

It  appeared  in  evidence,  that  the  defendant  on 
the  5th  of  July  1824,  gave  to  Thomas  Dauncey  a 
check  on  his  banker  for  98/.  155.,  dated  the  Sd  qf 
July,  1824,  and  received  at  the  same  time  from 
Dauncey  five  pounds  in  notes. 
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Denman  for  the  defendant  contended,  that  this 
was  a  fatal  variance ;  that  it  appeared  in  evidence 
that  the  money  was  not  advanced  until  the  5th  of 
Jukfj  the  day  the  check  was  delivered  to  Dauncey^ 
whereas  in  the  declaration  the  time  of  forbearance 
is  stated  to  be  "  from  the  lending  and  advancing 
thereof)'*  which  according  to  the  declaration  must 
be  taken  to  be  the  3d  oiJuly^  and  not  the  5th  as 
proved.  If  it  is  contended  that  the  3d  of  July  is 
not  to  be  taken  as  the  day,  because  laid  under  a 
tidelicet,  then  no  day  is  laid  in  the  declaration 
from  which  the  defendant  forbore :  but  the  time 
being  stated  under  a  videlicet,  cannot  in  this  case 
make  it  immaterial,  for  unless  the  period  of  for- 
bearance is  stated,  there  is  nothing  upon  the  re- 
cord to  show,  that  an  offence  has  been  committed 
against  the  statute  ;  if  a  day  is  material,  the  put- 
ting it  under  a  videlicet  will  not  make  it  immate- 
rial; Johnson  v.  Prickett,  2  Saund.  291.  b.  4th 
edit.  It  is  also  necessary  on  another  ground  that 
the  time  should  be  stated,  viz.  in  order  to  protect  the 
defendant  against  a  second  action  for  the  same 
offence.  The  cases  of  Carlisle  v.  Trears,  Cowp. 
671.  Harris  q.  t.  y.  Hudson,  4  Esp.  N.  P.  C.  152, 
Brooke  q.  t  v.  Middteton,  1  Campb.  445.  are  ex* 
pressly  in  point. 


155 


1824. 


Abbott  Ld.  C.  J.  There  is  nothing  in  the  last 
objection  of  the  defendant's  counsel,  namely,  that 
it  is  necessary  that  the  time  should  be  stated  in 
onler  to  protect  a  person  against  a  second  action 
for  the  same  offence  ;  that  may  always  be  done  by 
propte  averments.    The  force  of  the  other  objeo* 
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Notice  to  8 
defendant  to* 
produce  a 
check  drawit 
by  him  and 
paid  by  his 
banker^  is  sof* 
fident  to  en- 
title the  plain- 
tiff to  give  ^ 
condary  evi- 
dence of  its 
contents,  al* 
though  the 
check  re- 
mains in  the 
banker's 
hands. 


tion  is,  that  it  must  appear  on  the  face  of  the  de- 
claration ;  that  the  ^oney  paid  for  forbearance,  is 
more  than  the  proper  rate  of  interest,  and  there- 
fore it  is  material  that  a  day  should  be  stated.  All 
the  cases  the  defendant's  counsel  have  cited  as  far 
as  they  go  differ  from  the  present ;  and  this  point 
therefore  cannot  be  decided  so  much  upon  autho- 
rity as  upon  principle.  I  am  of  opinion  that  you 
must,  in  a  declaration  for  usury,  show,  on  the  face 
of  the  record,  that  the  period  of  forbearance  is  such, 
that  the  sum  taken  for  interest  is  more  than  the 
party  by  law  is  allowed  to  take  ;  if  in  this  case  you 
omit  altogether  the  3d  of  Juli/f  then  the  only  alle- 
gation on  the  record  will  be,  that  the  forbearance 
is  from  the  day  of  lending ;  still  the  Sd  of  July, 
notwithstanding  the  udeticet,  must  be  considered 
as  the  day  of  lending,  and  that  being  so,  I  am  of 
opinion  the  money  having  been  proved  to  have 
been  lent  on  the  5th,  the  variance  is  fatal. 

Notice  had  been  given  to  the  defendant  to  pro- 
duce this  check  for  98/.  15s.  Upon  the  non-pro^ 
duction  of  which,  the  plaintifi's  counsel  proposed 
to  give  parol  evidence  of  its  coivtents. 

Denman  objected,  as  the  check  was  in  the  cus- 
tody of  the  banker ;  or,  at  all  events,  it  had  not 
been  shown  to  have  been  delivered  from  the  banker 
to  the  defendant. 

Abbott  Ld«  C.  J.  I  think  the  plaintiff  has  don^ 
enough  to  entitle  him  to  give  secondary  evidence 
of  its  contents.  Checks  are  generally  returned 
to  ik^  custQmers ;  but  if  not^  while  in  the  hands  c^ 
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ti»  banker,  they  must  be  considered  in  the  posses-     ^.,is^* 
son  of  the  customer ;  the  banker  is  his  agenL 

Nonsuit. 

Scarktt  and  Abraham  for  the  plaintiff. 
Denman  C.  S.,  F.  PoUock^  and  Holt  for  the  de- 
ftodant. 


See  Saunden'  Rep.  1  yoL  295  a.  5th  Edit. 


ADAMS  V.  KELLY.  wmmikwei. 

Dee.  14, 18S4. 
VASE  for  slander.  In  order  to 

There  were  several  counts  in  the  declaration,  ^J^^had 
stating  the  words  in  different  ways,  and  the  last  caused  and 
count  stated,  <^  that  the  defendant  did  compose  and  printed  libel 
publish,  and  cause  and  procured  to  be  composed  .^  ^  inserted 

*  '  '  ,      *  ,         *  in  a  news- 

and  published   and  inserted  in  a  certain    public  paper;  a 
newspaper,  called  the  Observer^  of  and  concerning  ^^^^ 
theplaintifl^  &c.the  following  false,  &c.  Ubel,"  and  werproTed 

r.         •**->  &  r       1  -     that  he  had 

then  set  out  with  the  usual  mnuenaos,  the  paragraph  given  a  written 
bserted  in  the  paper.  S^Stor  of 

The  words  stated  in  the  first  count,  were  proved  the  news- 
to  have  been  spoken  by  the  defendant,  and  the  [^"of  which* 
following  evidence  was  offered  in  order  to  prove  ^^J^^^*^^ 
the  last  count  of  the  declaration.  the  defendant 

for  the  purpose 
of  mdi  publication^  and  that  the  newspaper  then  produced  was  exactly  the  same,  with 
the  exception  of  one  or  two  slight  alterations,  not  afiectin^  the  sense :  Held,  that  what 
the  raporter  published,  in  consequence  of  what  passed  with  the  defendant,  might  be 
couidered  as  published  by  the  defendant ;  but  that  the  newspaper  could  not  be  read  in 
^nkaet,  witboiit  prodncmg  the  written  account  delireredby  the  witne«  to  the  edtor. 

M  3 
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1824.  A  witness  (at  that  time  a  reporter  for  the  Ob- 

Adams  setver  newspaper,)  stated  that  he  had  met  with  the 
^'  -  defendant,  who  communicated  to  him  the  slander- 
ous matter  set  forth  in  the  first  count  relating  to 
the  plaintiff  which  the  defendant  said  xootdd  make 
a  good  case  for  the  newspaper.  The  reporter  de- 
sirous of  obtaining  information  for  his  paper,  at- 
tended the  defendant  to  an  adjoining  tavern,  and 
who  gave  him  a  more  detailed  account,  for  the  ex- 
press purpose  of  inserting  it  in  the  paper  with 
which  the  reporter  was  connected.  Afterwards, 
from  the  particulars  communicated  by  the  defend- 
ant, the  reporter  drew  up  an  account  which  he  left 
at  the  office  of  the  Observer^  to  be  inserted  in  that 
paper. 

An  Observer  newspaper  was  then  put  into  the 
witness's  hands,  and  he  stated  that  a  paragragh 
in  that  paper  contained  exactly  the  same  account 
"which  he  sent  to  the  editor,  with  the  exception  of 
some  slight  alterations,  not  affecting  the  sense, 
made  by  the  editor. 

The  counsel  for  the  plaintiff  then  proposed  to 
read  the  newspaper. 

Gumey  for  the  defendant  objected  lo  the  news- 
paper being  read  j  the  written  paper  which  the  re- 
porter sent  to  the  editor,  containing  the  account 
communicated  to  him  by  the  defendant,  must  be 
produced ;  whether  the  printed  paper  is  a  copy  of 
what  the  reporter  has  written,  can  only  be  seen  by 
comparing  diem  together. 

Abbott  Ld.  C.  J.  This  newspaper  is  proposed 
to  be  given  in  evidence,  in  order  to  sustain  that 
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count,  which  charges  the  defendant  with  publish-  ^  IBS*, 
ing  the  printed  Ubel  set  forth  in  the  declaration. 
The  evidence  is,  that  the  reporter  put  something  in 
writing  from  his  conversation  with  the  defendant, 
.and  which  he  gave  to  the  editor.  What  the  re- 
porter published  in  consequence  of  what  passed 
with  the  defendant,  may  be  considered  as  pub- 
lished by  the  defendant ;  but  you  must  show  that 
what  was  published  is  that  which  was  given  to  the 
.editor  by  the  reporter,  which  you  can  only  do  by 
producing  the  paper  itself. 

Verdict  for  the  plaintiff,  damages  20/. 

Scarktt  and  Tal/burd  for  the  plaintiff. 
Gumejf  and  Dowting  for  the  defendant 


THE  APOTHECARIES  COMPANY  v.  westminsteh. 

BENTLEY.  i>^.i7,is24. 

This  was  an  action  for  a  penalty  on  the  statute  Averment  in  a 

^^        _  -  .  .  1  declaration  on 

55  Geo.  3.  c.  194.  for  practismg  as  an  apothecary  the  55  G.3. 

without  having  obtained  the  certificate  required  aidant  praff" 

by  that  act  tised  as  an 

All  the  counts  of  the  declaration  contained  the  ^Kjitk^hav^ 

allegation,  that  the  defendant  did  act  and  prac-  ^ng  obtained 

,     ^  ,  .  ,  T       .  ,  such  certificate 

use  as  an  apothecary,  &c.  ^^  without  having  ob-  as  by  the  said 

tained  such  certificate   as    hy  the  said  act  is  re-  ^V^He^that 

quiredm**  the  onus  pro» 

No  evidence  was  offered  by  the  plaintiffs  to  show  defendant  iiad 

the  defendant  had  not  obtained  his  certificate.  ""^^L"®^  ^'* 

•    frfrtt         t   i     •ri»  1     •  certificate  lay 

The  plaintiffs  having  closed  their  case,  BrougJiam  with  him  and 

.  not  with  tho 

M  4  plaintiflfg. 
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for  the  defendant  submitted,  that  there  must  be  a 
nonsuit,  the  plainti£&  have  in  all  the  counts  alleged, 
that  defendant  practised  as  an  apothecary  without 
having  obtained  his  certificate,  and  tliey  must  prove 
their  allegation.  The  distinction  he  conceived 
was  this,  that  where  an  exception  was  created  by  a 
distinct  clause,  the  burthen  of  showing  that  he  was 
within  it  lay  upon  the  defendant ;  but  here  the 
exception  was  introduced  to  qualify  the  penal 
clause  in  its  very  body,  the  negative  therefore 
must  be  both  stated  and  proved  by  the  plaintiflb. 

Scarlett  admitted,  that  where  an  exception  is  in- 
troduced in  the  same  clause,  it  ought  to  be  nega- 
tived in  pleading;  but  denied  the  necessity  of 
proving  it,  and  instanced  as  exactly  in  point,  the 
case  of  convictions  against  unqualified  persons  for 
sporting,  in  which  every  possible  qualification  must 
be  negatived,  and  in  which  the  proof  of  qualification 
is  nevertheless  cast  on  the  defendants ;  and  he 
cited  as  in  point  Res  v.  Thimer^  5  M.  &  S.  206. 

Abbott  Ld.  C.  J.  I  am  of  opinion  that  the 
affirmative  must  be  proved  by  the  defendant.  I 
think  that  it  being  a  negative,  the  plaintifis  are 
not  bound  to  prove  it  y  but  that  it  rests  with  the 
defendant  to  establish  his  having  a  certificate. 

Verdict  for  the  plaintiffi  90L 

Scarlett  J  Gume^t  and  Campbell  for  the  plaintift« 
Brougham  and  Piatt  for  the  defendant 


See  the  cases  on  this  subject  collected  in  Starkie*s  Evidence, 
huts.  p.  376. n.(c)i  and  Burt4<i  p.  627*     In  Hex  v«  Smithf 
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SBiUT.  14>75y  which  was  a  conviction  for  trading  as  a  hawker        ld2if. 
and  pedlar  without  a  license,  it  was  held  that  the  onus  of  prov- 
ing the  licence  lay  on  the  defendant. 


GILLON  V.  BODDINGTON.  S'iTim^ 

'ASE*  The  London 

This  action  was  brought  against  the  defendant  &  40  g,3.ca7. 
u  treasurer  of  the  London  Dock  Company,  to  re-  *-i5i. enacts, 

*^      r  ,  that  no  action 

cover  a  compensation  m  damages  for  an  mjury  to  shall  be  com- 
the  plaintiflTs  reversion,  in  one  third  part  of  a  cer-  ^y'pwwi^or 
tain  wharf,  called  Downe's  Wharf,  occasioned  by  *ny^ngdonc 
certain  works  carried  on  by  the  London  Dock  of  that  act  af- 
Company  adjoining  to  the  said  wharf.  TJlfr^ 

It  appeared  in  evidence,   that  one  undivided  after  the  fact 
third  part  of  Doxme's  Wharf  had  been  devised  to  The "Li^w 
Ae  plaintiflPs  father  for  life,  with  remainder  to  the  Dock  Com- 
son  in  fee,  and  that  the  plaintiflrs  title  to  the  pre-  years  before 
mises  did  not  accrue  until  the  death  of  his  father  menroHh^s^ 

in  Ajnil  1823.  action,  under- 

It  was  proved,  that  the  London  Dock  Company  of  a  wharf 
in  deepening  the  foundation  of  a  dock  immediately  J^"aS®thiJd ' 
adjoining  Downe's  Wharf,  had  undermined  a  wall  i^rt  of  whidi 
belonging  to  the  wharf,   so  that  every  tide  that  fathcr^hen  * 
brought  water  into  the  dock  upon  its  return  wash-  ^"Jlfh"^®" 
cd  away  some  of  the  materials  of  the  wall  along  mainder  to  his 
with  il,  and  that  the  injury  arising  from  this  was  so  ^"conse^ 
great  that  in  the  opinion  of  the  surveyors,  called  on  ^^^]^^  ?(^» 

^  *  ■'  UDaermininff 

the  part  of  the  plaintiff  who  had  seen  the  state  of  the  wall  feU, 

but  after  the 
fjmnijfrt  iiile  aeerved:  Held,  that  the  son  might  maintain  this  action,  altboueh  the 
wiU  WM  undermined  during  the  life-time  of  the  fiither :  Held,  that  the  action  haying 
been  broo^t  within  mx  months  after  the  fidling  of  the  wall  waa  fuffident 
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1^2*.       the  wall  in  November  1822,  it  was  impossible  that 
GiLLON      it  should  stand  for  any  length  of  time. 
„     *•  It  was  proved,  that  part  of  the  wall  fell  in  1834, 

in  consequence  of  being  undermined  in  the  man- 
ner that  has  been  stated  by  the  works  carried  on 
by  the  Dock  Company. 

Thomas  Grey  and  WilUam  Fletcher  were  proved 
to  be  the  tenants  in  possession. 

Scarlett  for  the  defendant  submitted,  that  the 
plaintiff  must  be  nonsuited.  The  declaration 
states,  **  that  the  plaintiff  now  is,  and  at  and  during 
the  several  times  when  the  wall  hereinafter  men- 
tioned was  kept  and  continued,  and  permitted  and 
suffered  to  be,  remain,  and  continue  so  under- 
mined, shaken,  and  damaged  and  injured;  and 
the  soil  under  the  same  so  shaken,  loosed,  and 
washed  away;  and  the  hereinafter  parts  of  the 
wall  fell  down,  and  the  remainder  tliereof  be- 
came and  was  in  such  a  tottering,  ruinous,  and 
dangerous  state  as  hereinafter  mentioned,  was 
seised  in  his  demesne  as  of  fee  of  and  in  the  re- 
version of  one  undivided  third  part  of  the  wharf^ 
with  the  appurtenances  hereinafter  mentioned, 
subject  to  a  certain  tenancy ;  that  is  to  say,  a  te- 
nancy from  year  to  year  of  Thomas  Grey  and  Wil- 
Uam Fletcher y  The  defendant  therefore  declares^ 
not  for  any  injury  done  to  his  remainder  expectant 
on  the  determination  of  his  father's  tenancy  for 
life,  but  he  declares  for  an  injuiy  done  to  himself 
after  he  became  possessed  of  the  reversion,  sub- 
ject only  to  the  tenancy  of  his  tenants  Thomas 
Grey  and  William  Fletcher.  Now  the  evidence 
clearly  is,  that  the  injury  was  done  in  his  father's 
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Jife-timey  and  I  take  it  to  be  perfectly  clear,  that       1324. 
if  the  father  could  have  maintained  this  action  the      guxon 
son  could  not     If  then  the  father  had  brouf^ht  ^     *'* 
.-this  action  and  could  have  established  the  fact, 
.-that  the  works  of  the  Company  at  the  period  of 
Jfcfoember  1822,  had  produced  such  an  effect  on 
that  wall  that  the  whole  must  be  taken  down,  he 
could  clearly  have  maintained  this  action,  and  I 
.  apprehend  such  an  action  cannot  descend  to  his  heir. 
The  son  can  maintain  no  action,  except  for  some 
injury  done  to  his  reversion  after  he  became  pos- 
.scssed  of  it    The  evidence  here  is,  that  all  the 
.iojury  was   done   before.      Another   ground   on 
.which  the  plaintiff  must  be  nonsuited  is,  that  by  the 
IromfonDock  act,  39  &  40G.3.  c.iTf.  s.  151.  it  is 
enacted,  that  no  action  shall  be  commenced  against 
any  person  for  any  thing  done  in  pursuance  of  this 
act  after  six  calendar  months  next  after  the  fact  com- 
mitted.    Now  it  is  clear,  according  to  the  evidence 
in  this  case,  that  the  act  was  done  in  1822,  and 
consequently  the  action  is  not  commenced  as  the 
statute  provides  within  the  six  months. 

The  Attomey-Generdl  in  answer  to  the  second 
objection,  stated  that  it  had  been  decided  in  Roberts 
V.  Read^  l6  East,  215.  that  where  an  action  is 
brought  for  consequential  damages,  arising  from 
an  act  done,  the  period  within  which  the  action  is 
to  be  brought  is  not  to  be  calculated  from  the 
doing  the  act,  but  is  to  be  calculated  from  the 
period  when  the  consequential  damage  has  been 
.occasioned,  which  is  the  foundation  of  the  action. 
.The  first  objection  he  contended  was  open  to  ex- 
acdy  the  same  answer  as  he  had  given  to  the  ae- 
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182*.        cond ;  the  action  is  founded  on  the  consequential 
GiLLok       damage,  viz.  the  necessity  of  rebuilding  this  wall, 

BoDDiiirdTdM    ^^^  *^^  expence  of  doing  it,  which  arose  after  the 

time  that  the  plaintifPs  title  accrued,  and  within  six 
months  of  that  period  the  present  action  had  been 
commenced.  Sutton  v.  Clarke,  1  Marsh,  437. 
S.  C.  6  Taunt.  29. 

Scarlett  in  reply.  The  correct  distinction  has 
not  been  made  between  the  cases ;  where  there  is  a 
continuing  damage,  then  the  party  is  not  bound 
to  bring  his  action  'merely  when  the  damage  be- 
gan, but  here  is  a  case  where  the  event  is  ascer- 
tained and  the  consequence  is  predicted ;  the  da- 
mage was  not  only  done,  but  ascertained  before 
the  plaintiff's  title  accrued. 

Abbott  Ld.  C.  J.  I  am  of  opinion  that  the 
case  of  Roberts  v.  Read  is  an  answer  in  point  of 
authority  to  the  objection  which  has  been  taken 
upon  the  act  of  parliament,  and  I  cannot  forbear 
sa3dng,  that  I  have  great  pleasure  in  finding  such 
a  decision  in  the  books ;  for  it  appears  to  me  to 
be  one  in  which  the  wisdom  of  the  common  law 
has  been  interposed  to  prevent  the  injustice  which 
might  arise  from  too  literal  an  adherence  to  the 
words  of  an  act  of  parliament.  In  respect  of  the 
first  objection,  I  also  consider  this  case  as  a  de* 
cided  authority,  and  I  agree  with  the  Attorney'^ 
General  that  the  principle  there  established  is  strictly 
applicable  to  the  first  objection.  I  take  the  facts 
in  this  case  to  be,  that  in  the  life«tune  of  the  father, 
not  only  an  excavation  had  been  made  by  the  Lon* 
dan  Dock  Company,  but  that  the  first  consequence 
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of  that  excavation,  viz.  the  washing  away  of  the       1334^ 
soil  from  under  the  wall  by  the  water  of  the  river      gillom 
had  taken  place ;  but  the  wall  did  not  fall  until  »• 

after  his  death.  For  the  expence  of  rebuilding  that 
wall,  notwithstanding  the  alteration  of  title  by  the 
death  of  the  father,  I  am  of  opinion  that  the  son 
may  maintain  this  action. 

Verdict  for  the  plaintiff  damages  500/. 

The  Attometf'General,  Taunton^  and  R.  Bayly 
for  the  plaintiff. 

Scarlett,  Harrison,  Bosanquet  Seij.,  F.  Pollock, 
and  Carter  for  the  defendant 


FOOTE  V.  HAYNE.  westmikstei. 

Dm.  81.  1824. 

This  was  an  action  for  breach  of  promise  of  mar-  The  retainer 

of  a  counsel 
nage*  for  a  cause 

It  was  opened  by  the  plaintiff's  counsel  that  he  "i°  *^— fl^ 
should  prove  that  the  defendant  had  on  the  Satur*  communica- 
day  preceding  the  Monday  which  he  had  fixed  J^^'bSs.""' 
for  the  marriage  taking  place,  sent  and  retained  closed. 
Mr.  Scarlett  as  his  counsel,  in  anticipation  as  was 
suggested,   of  any  future  action  that  mighlo  be 
brought  for  the  non-fulfilment  of  a  promise,  which 
he  then  had  it  m  his  contemplation  not  to  per- 
form. 

In  order  to  prove  the  delivery  of  the  retainer, 

and  the  entry  in  Mr.  Scarlett*^  book,  his  clerk  had 
been  served  with  a  subpoma  duces  tecum. 
The  plaintiff's  counsel  having  put  some  qu^ 
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1824-.  ^     tions  to  a  witness  as  introductory  to  calling  Mr* 
Scarletf^  clerk, 

Abbott  Ld.  C.  J.  interposed.  From  what  has 
been  stated  in  the  opening  of  the  plaintiff's  coun-» 
sel,  and  from  the  questions  now  put  to  one  of  the 
witnesses,  it  appears  to  be  the  plaintiff's  intention 
to  prove  that  Mr.  Scarlett  was  retained  by  the 
defendant,  at  the  period  mentioned  by  the  plain* 
tiff's  counsel.  I  am  of  opinion  that  no  commu- 
nications  with  professional  men  relating  to  a  cause 
can  be  disclosed,  and  J,  therefore,  shall  not  receive 
the  evidence,  considering  this  as  a  confidential  com- 
munication. I  thought  it  right  to  interpose  my- 
self, and  not  leave  the  objection  to  be  taken  by 
the  counsel,  being  clearly  of  opinion,  that  this  is 
strictly  a  confidential  communication* 

Verdict  for  the  plaintiff  damages  SOOOA 

The  Attomey^GeneraU  Gwmey  and  Piatt  for  the 
plaintiff 

Scarlettf  Brougham^  and  Adolphus  for  the  de« 
fendant 


(^ 


WBwinNSTii,  REX  V.  PARKINS. 

Bee.  8S.  1834. 

On  a  trial  for   This  was  an  indictment  for  perjury. 

ouT^K^B^"       '^^^  defendant  upon  the  jury  being  sworn  ap- 

defendant  is     plied  to  the  Court  to  sit  withiu  the  bar,  as  more 

not  entitled  to 

the  assistance  of  counsel  to  cross-examine  witnesses  when  he  reserves  to  himsdf  the 
ri^ht  of  addressing  the  jury  j  but  counsel  may  ai^e  for  him  any  point  of  law  thaC 
arises,  and  suggest  the  questions  to  be  put  to  the  witness. 
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convenient  for  the  purpose  of  addressing  the  jury,  1824. 
and  conducting  his  case,  and  referred  to  the  case  of 
^22er  V.  Thistlewood ;  he  also  applied  to  the  Court 
tx)  allow  his  counsel  to  cross-examine  the  witnesses 
snd  argue  points  of  law,  reserving  to  himself  the 
xi^t  of  addressing  the  jury. 

Scarlettf  for  the  prosecution,  stated  that  Rex  v. 
TbUtlewood  was  a  trial  at  bai*,  and  the  defendant's 
proper  place  was  at  the  bar. 

Abbott  Ld.  C.  J.  The  proper  place  for  a  defend- 
ant when  he  conducts  his  own  cause  is  the  floor  of 
the  court,  and  I  cannot  allow  him  to  plead  his  own 
cause  at  the  bar.  The  defendant's  counsel  may 
argue  for  him  any  points  of  law  that  arise ;  but  I 
cannot,  if  he  conducts  his  own  cause,  allow  his 
counsel  to  cross-examine  the  witnesses  for  him. 

After  the  examination  in  chief  of  the  first  wit- 
ness for  the  prosecution, 

C.  F.  Williams  and  Langslow  appUed  to  the 
Court  for  permission  to  cross-examine  for  the  de« 
fendant,  the  defendant  still  reserving  to  himself 
the  Tight  of  addressing  the  jury,  and  they  cited  as 
an  authority  the  case  of  Redhead  Yorke,  tried  at 
the  York  Assizes,  1795,  before  Mr.  Justice  Rooke, 
when  such  a  course  was  adopted^  and  contended 
that  Rex  v.  fVhitej  3  Campb.  98.  was  incorrectly 
reported,  that  the  point  there  decided  was  that  the 
defendant's  counsel  should  not  be  allowed  to  cross- 
examine  witnesses  for  him,  if  he  likewise  put  ques- 
tions himself  and  afterwards  addressed  the  jury, 
but  that  case  did  not  decide  that  the  whole  of  th^ 


^  * 


J 
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1824j.       examination  might  not  be  conducted  by  the  defen* 
i^^        dant's  counsel/ 


V. 


Scarlett,  for  the  prosecution,  objected  to  this 
course,  and  stated  that  he  was  present  at  the  trial 
of  Redhead  Yorke  ;  Mr,  Hotham  appeared  as  coun- 
sel for  the  defendant,  and  cross-examined  the  wit- 
nesses, and  argued  points  of  law.  Upon  the  close  of 
the  case  for  the  prosecution,  the  defendant  himself 
rose  to  address  the  jury,  and,  after  much  discussion, 
was  allowed  to  proceed.  This  course  was  much 
canvassed  at  the  time,  and  disapproved  of  generally 
at  the  bar,  and  only  permitted  by  the  judge  from 
the  peculiar  circumstance  of  the  case,  (a) 

Abbott  Ld.  C.  J.  I  have  never  known  an  in- 
stance where  counsel  have  been  permitted  to  adopt 
the  course  contended  for  on  behalf  of  the  defend- 
ant, and  I  think,  if  allowed,  it  would  lead  to  great 
inconvenience.     I  shall  permit  the  counsel  to  sug- 


(a)  It  appears  in  the  report  of  this  case  in  the  State  Trials, 
vol.  xxY.  p.  1021.  that  at  the  close  of  the  opening  by  the  coun« 
sel  for  the  prosecution,  Mr.  Yorke  applied  to  Rooks  J.  to  learn 
whether  both  his  counsel  and  himself  might  not  address  the 
jury.  He  was  informed  by  the  learned  Judge  that  both  could 
not,  and  that  he  must  make  his  election.  It  also  states  that  Mr* 
Yorke  applied  to  be  permitted,  when  his  counsel  examined  the 
witnesses,  to  examine  them  himsetf  also,  which  was  refused; 
that  the  cause  then  proceeded,  and  Mr.  Yorke  and  Mr.  Hothatm 
his  counsel  alternately  cross-examined  the  witnesses  for  the 
prosecution.  On  the  close  of  the  case  for  the  prosecution, 
the  learned  Judge  asked  Mr.  Yorke  whether  he  had  deter* 
mined  to  address  the  jury  himself  or  leave  it  to  his  counsel* 
Mr.  Yorke  addressed  the  jury,  and  Mr.  Hothaui  and  himsrff 

^umwe4  th(Q  wimmMii  cji^eA  for  the  defence. 
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gesi  from  their  wisdom  and  experience,  any  ques-  ^  19Sfc 
tion  they  may  think  it  advisable  for  the  d^endant 
to  put  to  the  witnesses,  and  to  argue  for  the 
defendant  any  points  of  law  that  may  arise ;  md 
I  will  allow  ^e  defendant  to  sit  within  llie  bar 
while  he  cross-examines  the  witnesses,  that  hi9 
counsel  may  suggest  questions,  but  when  he  ad- 
dresses the  jury  he  must  return  to  liie  floor  of  the 
court 

NotGuiity. 

Scarkttj  Adolpkus^  C  Phillips^  and  Quin  for  the 
prosecution. 

Defendant  in  person,  and  C.  F.  WilUams^  and 
LangUm^  as  counsel. 


D ARTN ALL  v.  HOWARD,  and  Another.      ^**™?I!!* 

Dee.^t  18S4. 

Assumpsit.    Plea  general  issue.  An  examined 

The  defendants  had  been  employed  by  the  plain-  ^J^  ^d^ 
tiff  to  lay  out  the  sum  of  1400/.  on  annuity,  and  .^n^^ 
this  action  was  brought  to  recover  a  compensation  a  witnen  who 
in  damages,  for  their  having  laid  out  such  mo^ey  ^!^a^tin^ 
upon  insufficient  security.  of  the  detod- 

In  order  to  show  the  defendants'  admission  of  ^^^aithough 
the  insolvency  of  a  surety  in  the  annuity  deed,  the  5bcu^°fg 
plairtiff  pix>po8ed  to  read  an  examined  e<^y  of  an  not  produced 
answer  in  Chanoeiy  by  the  d^endmt  ffawar^,  ^  a  tSl^ 
bill  filed  against  him  previous  to  the  granting  of  Sj^S'efe^^^ 
d&e  present  annuity,  by  persons  not  parties  to  the  ant's  sigpa- 
VmcQtactJon.  :       *^^''- 

VOL.  I.  K 
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i^sUh       .'  In  order  to  identify  the  (»rigmd  answer  of  whid^ 

Dabtmall    ^^  purported  to  be  an  examined  copy  as  the  an- 

„  **         swer  of  this  defendant,  a  mdtness  was  called  who 

and  another.  Said  he  had  examined  this  original  answer,  and  that 

it  was  signed  by  the  defendant,  with  whose  hand- 

wnting  he  was  acquainted. 

'  Gumey  for  the  defendants  contended,  Ist^  that 
an  examined  copy  of  an  answer  was  not  evid^ice 
in  this  case,^but  tiiat  the  original  should  have  been 
produced.  Sdly,  that  the  opinion  of  a  witness  as 
to  the  hand-writing  of  a  person  to  a  document 
which  was  not  produced,  could  not  be  received. 

ft 

Scarlett.  Since  the  case  of  Lady  Dartmouth  V. 
Roberts^  16  East,  334.,  it  is  clearly  settled  that  an 
examined  copy  of  an  answer  in  Chancery  is  admis- 
sible in  evidence,  although  offered  in  a  cause  be- 
tween different  parties.  The  only  excepted  cases 
are  forgery  and  peijury.  As  to  the  second'objec- 
tion,  he  contended  that  HermeU  v.  Lyan^  1  B.  &  A. 
18S.  was  an  implied  authority  for  putting  such 
a  question  to  establish  the  identity  of  the  de- 
'fendant. 

Gumey ^  in  reply,  admitted  that  he  could  not, 
since  the  case  of  J^ady Dartmouth  v.  Roberts^  Boatsm 
his  first  objection,  but  relied  upon  the  second. 

Abbott  Ld«  C.  J.  I  am  of  opinion  that  lougfat 
'to  allow  the  question  to  be  put  to  the  witness,  and 

I  think  the  case  of  HermeU  v.  Lyon  is  an  authorifj 
'  for  so  doing.    Both  my  Lord  Ellekborough  ani 

Mr.  Justice  Holrotd,  in  that  case  appear  to  hav 
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thought,  that  the  origmal  answer  itself  would  be       1^* 
evidence  without  proving  the  hand-writing  of  the    dIiwmall 
defendant     The  evidence  here  offered  I  think     „  >• 

How  A  ED 

must  be  received,  the  object  of  which  is  by  proof  and  another. 
of  the  defendant's  hand-writing  to  identify  the 
answer,  and  show  that  the  examined  copy  of  the 
answer  put  in,  was  the  answer  of  the  same  defend- 
ant HcnxHtrd. 

The  plaintifi'was  Nonsuited. 

Scarletti  Tindal,  and  Abraham  for  the  plaintiff. 
Gumejf  for  the  defendants. 


A  rule  nisi  for  a  new  trial  has  been  granted  on 
odier  grounds,  and  is  now  pending. 


REX  V.  BELLAMY.  S^'^IsS! 

This  was  an  indictment  for  perjury  in  giving  Ab indictment 
evidence  on  the  trial  of  an  indictment  for  an  as-  g^tu^^^e 
saulty  at  the  sessions  for  the  County  of  Middlesex.    'eco^3of  a 

^  1     /•  conyiction  at 

The  indictmeQt  in  setting  out  the  record  of  con-  the  JfuW/ri^* 
viction  for  the  assault,  stated  an  adjoiunment  to  IIHdj'oiJ^'*** 
have  been  made  bif  Const.  Esq.  and  A.  B.  C.  8^  D.,  ^^  **ld  *7 
iuid  others  their  fellows,  justices  of  our  said  lord  Const,  Etq. 
the  king,  assigned,  &c.  SiSSttS* 

The  examined  copy  of  the  record  of  conviction  feUowM,s^c.jw 

*  "^  Hcei.    An  ex- 

amined eofpf  of  the  record  of  conviction  when  produced,  stated  the  adjournment  to  have 
been  made  dy  Const,  Esq.  and  E.  F.  G.  and  others,  ^c. :  Held,  that  this  defect  might  be 
cored  by  parol  evidence  of  an  adjournment  made  by  die  persons  named  in  the  indictment: 
Held,  mX  no  such  evidence  being  given,  the  variance  was  fatal.  Semble,  A  minute- 
bpc^  in  which  an  entry  of  the  proceedings  at  sessions  are  made,  and  from  which  book 
'tlie  ndl  eonlainiitt  the  -record  pt  such  proceicdings  is  snbteouentljr  made  up,  is  not  itself 
•  record  so  as  to  m  admissible  in  evi<fence  as  a  proof  of  tn^  fact  there  stated. 

N  8 
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when  produced  in  evidence,  stated  the  adjourn- 
ment to  hiave  been  made  hy  Const^  Esq.  and  E.F.G.i 
and  others  their  fellows,  justices,  &c. 

Denmant  for  the  defendant,  contended  that  thi9 
WB^  a  iatal  variance. 

C  F.  TFilliamSf  for  the  prosecution,  admitted 
the  objection  was  fatal,  unless  he  should  be  able  to 
show  that  the  parties  stated  in  the  record  of  con- 
viction, as  set  forth  in  this  indictment,  were  really 
present  at  the  sessions ;  and  he  proposed  to  give 
evidence  to  that  effect 

Abbott  Ld.  C.  J.  But  must  not  their  presence 
be  verified  by  some  record?  and  does  not  the 
record  when  produced  vary  from  the  statement  in 
the  indictment  ?  I  shall  not,  however,  stop  the 
case  here ;  you  may  proceed  to  prove  that  the  jus- 
tices, stated  in  this  indictment  to  have  been  present 
at  the  session^  were  actually  there. 

In  order  to  establish  this  fact,  the  following  evi- 
disnce  was  given. 

A  witness  from  the  office  of  the  Clerk  of  the 
Peace  produced  a  minute  book,  which  contained  an 
entry,  not  drawn  up  in  any  formal  manner,  of  the 
names  of  the  particular  justices,  who  were  present 
at  the  day  of  adjournment  mentioned  in  the  in- 
dictment, and  amongst  whom  were  all  the  names 
mentioned  in  the  indictment ;  these  minutes  were 
made  by  a  clerk  in  the  same  office  of  the  name  of 
Richards^  whose  duty  it  appeared  to  be  to  attend 
at  the  ^ofutter  sesBiOBs,  for  the  purpose  of  makhig 
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-these  entries  at  the  time;  but  Richards  wi^  not  16U* 
ealled  as  a  witness,  and  there  was  no  evidence  to 
show  whether  he  was  present  on  the  particular 
day,  further  then  the  entry  itself.  In  the  same 
Ixx^  on  the  opposite  page  to  the  entry  akeady 
stated,  was  another,  drawn  up  by  the  witness  w^ 
produced  the  book ;  this  was  in  the  form  of  a 
record,  and  was,  in  fact,  a  summary  of  all  the 
names  of  the  justices  attending  upon  the  Quarter 

^Sessions  upon  each  day  during  the  sessions,  but  it 
did  not  distinguish  who  was  present  upon  any  par^- 
ticular  day ;  amongst  these  names  also  was  the  jus- 
tices mentioned  in  this  indictment. 

The  witness  stated  that  this  book  was  the  official 

^  book  for  all  entries,  and  that  from  the  minutes 
contained  in  it  a  roll  is  made  up,  containing  the 

-  records  of  the  proceedings  at  sessions. 

Denman  contended,  1st,  That  this  evidence  was 
not  admissible ;  that  the  examined  copy  of  the  re- 

—  cord  of  conviction  had  been  put  in,  stating  by  whom 
the  adjournment  was  made,  and  no  evidence  could 
be  received  to  prove  that  other  persons  were  present 
at  the  adjournment  than  those  mentioned  in  that  re« 
cord  J  and  2dly,  supposing  the  counsel  for  the  pro^ 

^  «ecution  may  produce  evidence  to  supply  the  defect, 

and  show  that  these  persons  were  present,  the  evU 

dence  given  is  not  sufficient  for  that  purpose.  There 

.  is  no  evidence  that  RicJiards  made  the  entry  in  the 

.  book  at  the  time  stated,  and  no  witness  has  been  call'> 

ed  to  prove  the  justices  stated  by  that  minute  to  be 

i  present,  were  there  on  that  day.     It  may  be  true 

that  the  records  are  made  up  from  this  minute  book, 

but  after  the  record  is  made  up  it  could  not  be 

N  3 


174(  CASES  AT  NISI  PRIUS,  K.B. 

^^^     permitted  in  any  case  that  the  record  should  be 
contradicted  or  explained  by  these  minutes.. 

C.  F.  Williams  contended  that  this  minute  book 
was,  in  fact,  the  official  record  of  the  proceedings 
of  sessions,  and  as  such  admissible  as  proc^of  the 
fects  therein  stated  That  it  being  a  record  of  the 
a^oumment  by  the  Court  itself^  it  would  be  better 
evidence  of  the  persons  then  present,  than  any 
proof  by  witnesses  who  could  speak  to  the  presence 
of  the  justices. 

Abbott  Ld.  C.  J.  I  yield  very  reluctantly  to 
the  objection  which  has  been  taken  by  the  defend- 
ant's counsel :  not  but  that  I  think  it  the  impera- 
tive duty  of  counsel,  in  prosecutions  of  every 
description,  to  take  advantage  of  every  formal  ob- 
jection that  may  present  itself;  but  the  reluctance 
I  feel  arises  from  knowing  that  if  there  is  any  error 
in  my  judgment,  there  will  be  no  future  oppor- 
tunity for  setting  it  right  Upon  the  fullest  con- 
sideration I  can  give  this  subject  here,  I  am  of 
opinion  that  the  defect  has  not  been  legitimately 
remedied.  The  indictment  states  an  adjournment 
by  Mr.  Const  and  others ;  the  examined  copy  of 
the  record  of  conviction  produced,  states  only  one 
of  the  persons. named  in  the  indictment,  as  present 
at  the  adjournment,  and  states  three  or  four  other 
names  of  persons  not  mentioned  in  the  indictment. 
It  was  contended  that  although  the  record  omitted 
these  names,  that  it  might  be  supplied  by  other 
evidence,  and  I  thought  it  might ;  but  the  question 
is  as  to  the  sufficiency  of  the  evidence.  I  do  not 
think  the  minutes  entered  in  this  book  by  Richards 
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is  a  record,  or  in  the  nature  of  a  record.  Then  ^  I82i. 
follows  on  the  next  leaf  that  /wliich  is  very  much 
in  the  nature  of  a  record,  and  it  contains  the  names, 
amongst  others,  of  those  who  are  stated  in  this  in-  * 
dictment  to  have  been  present  at  the  adjournment. 
But  the  question  is,  admitting  this  book  to  be  a 
record,  how  far  the  one  record  can  be  corrected 
by  the  other.  Now  this  entry  gives  you  the  names 
of  every  person  present  at  any  day  during  the 
sessions,  not  the  names  of  those  present  at  any 
particular  day,  therefore  this  will  not  supply  the 
defect;  it  does  not  point  out  the  persons  present  on 
the  particular  day.  The  first  entry  being  nothing 
in  the  nature  of  a  record,  you  should  have  called 
some  person  who.  could  have  stated  that  he  was  pre- 
sent, and  saw  the  justices  named  in  the  indictment 
present  on  the  day  in  question* 

Not  Guilty. 

C.  F.  Williams^  Prendergast^  and  Langslow  for 
the  prosecution. 
Denman^  C.  S.  and  C.  PhilUps  for  the  defendant 
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CHARLETON  v.  COTESWORTH.  £^^^. 

Assumpsit  for  work  and  labour,  and  wages,  as  Where  there 
master  and  commander  of  a  certain  ship ;  and  the  ^l^^be* 
usual  money  counts.  ^"^^  ***® 

*^  master  and 

ovnen  of  a  ship,  not  mentioniii£/yrtii«M[^,  and  the  owners  have  received  payments  in 
respect  of  primslge  from  the  freignters :  Held,  that  the  master^  by  tlsage  of  trade,  u  en« 
twd  tofitch  payments. 

N  4 
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19^.  This*  actkm  was  brougfat  to  recover  the  sum  of 

^ABLBTOK    I^^  ^  afnodnt  6f  primage  due  to  the  plaintiff  as 

t^-         mMter  and  commander  of  the  ship  Op&rto,  on 

^™^"-  Aree  several  voyages  from  London  to  Permimfttico, 

and  badt  again- 

The  plaintiff  held  the  ^xmrnand  oi  the  ship  un- 
der the  Miowing  term»  reduced  int6  writing :  **  At 
lOL  per  tiftOfQtb  wages,  one-third  of  all  passi^ 
inoiliei^  and  tl^e  owners  to  find  1^  cabin/' 

It  was  admitted  that  the  definadantr  as  owner, 
'  bad  ridcdved  in  account,  the  amount  of  freight 
akid  prtmagCf  the  sum  not  being  stated  in  the  ad- 
Hiissidn. 

Thd  primage  daimed  was  caleukted  at  the  rate 
ti5  per  cent  cm  the  freight,  and  IJie  bilte  of  lading 
a&  ccmtained  the  words  <<  with  primage  and  aven^ 
accustomed/'  The  plaintiff  had  accounted  with 
the  defendant  for  the  two  first  voyages  without 
any  charge  for  primage^  but  on  being  dismissed 
from  the  command  of  the  ship  he  demanded  pri- 
mage for  the  three  voyages. 

The  dcffbnce  was  that  the  special  agreement 
between  the  parties  excluded  the  plaintiff's  claim. 
And  several  merchants  and  ship  owners  were 
caUed  on  both  sides  to  prove  the  usage  of  trade 
with  respect  to  primage;  but  no  instance  was 
spoken  to  in  which  primage  had  been  paid  or 
resisted,  in  the  case  of  a  specific  agreement  silent 
as  to  the  claim  of  primage.  The  practice  was 
stated  to  be,  to  have  specific  agreements  for  wages, 
&C.  *•  in  lieu  of  every  thing."  If  there  was  no 
special  agreement,  the  captain  would  be  entitled  to 
ii  The  amount  of  primage  varied  in  difierent 
trades,  from  1  to  10  or  15  per  cent»  on  the  freigbt ; 
the  general  amount  Was  stated  to  be  5  per  cent. 


9, 
CoTBSWOmTB* 
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'  Abbott  Ld.  C.  J.,  in  summing  up  to  the  jury  1825. 
^observed  J  neither  party  has  in  this  case  proved  that  chabletom 
which  he  has  attempted.  The  plaintiff  undertook 
to  prove  that  primage,  if  not  excluded  by  special 
agreement,  belongs  to  the  master ;  the  defendant 
that  it  is  never  paid  unless  stipulated  for ;  in  other 
words,  that  it  is  matter  of  distinct  agreement  In 
ancient  times  primage  was  a  small  payment  made 
by  the  merchant  on  the  delivery  of  his  goods,  for 
the  care  and  attention  bestowed  on  them  by  the 
jnaster.  It  was  called  hat-money,  sometimes 
fockeUmoney.  Originally  it  was  of  smdil  import- 
ance, but  in  the  progress  of  trade  it  may  have  be- 
come of  greater  magnitude,  and  may  possibly  have 
taken  a  different  character.  If  any.  usage  exists,  it 
must  bind  the  parties,  but  no  distinct  usage  has 
been  satisfactorily  established. 

If  applying  your  mercantile  knowledge  to  a  con- 
tract of  this  description,  you  think  that  by  the 
usage  of  trade  the  master  is  entitled  to  primage, 
the  plaintiff  must  have  your  verdict ;  if  on  the 
odier  hand  you  think  that  the  agreement  means 
that  he  is  to  receive  that  which  is  stipulated  for, 
'and  no  more,  you  wiU  find  for  the  defendant 
•    The  jury,  which  was  special,  found  for  the  plain- 

ti£^  for  46/.,  being  the  primage  claimed  on  the 

last  voyage,  at  5  per  cent 

Gumey,  and  F.  Pollock  for  the  plaintiff 
Scarlett,  and  Brodrick  for  the  defendant 


Primage  and  petilodmanage  is  due  to  the  master  and  ma- 
rinen  for  the  use  of  his  cables  and  ropes  to  discharge  the 
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1825.  goods,  and  to  the  mariners  fat  unloading  the  vessel ;  it  is  com- 

/^      -  -'  monly  about  12rf.  per  ton.    MMoy^  b.ii.  c.9.  s.  5-    See  also 

Chaelbton  ^jj^  ^^  Shipping,  p.  22S.    ifiToft  on  SSiiying,  p.  42a   Zatw« 

CoTBswoaTH.  on  Carter  Parties,  p.  188. 


Gaii^HALL.  KILBY  and  Another  v.  WILSON. 

The  piaintifi   Trover  for  divers  bales  of  cotton. 
KSo^       The  plaintiffi  were  brokers  of  the  city  of  Lan^ 
r.  and  Co.  of  doTif  &nd  in  November  1823,  were  employed  by 
wlSIom'thcy      Tenhruggehhote^  and  Co.,  London^  merchants,  to 
were  known     purchase  for  them  a  large  quantity  of  cotton.    The 

asbrokeny  ,../«  i*-!  t-^"i/.t  * 

110  bales  of  plaintim  accordingly  on  the  ISth  of  that  month 

contoct  WM*  applied  to  Ryder^  a  merchant  in  the  cotton  trade, 

regularly  en-  and  agreed  for  the  purchase  of  110  bales  of  Surat 

piaintirs  ^  cottou.      The  contract  was  regularly  entered  in 

u  "'  A  their  books  thus: 

purchase  and 
sale  by  bro- 
kers, and  bro-  h  London,  ISA  November,  IBM, 

to  both  p«ij^  **  Bought  by  order,  and  for  account  of  Messrs. 
lid'sow'^toi  Tenbruggenhate  and  Pi^ne,  of  Mr.  A.  Ryder  T.S. 
were  deiiyer-  1829.  1 10  bales  SuTot  cottou,  3  piles^  P.  Swolbyw, 
do^^  at  6s.  Sd.  per  pound.  Prompt  one  month  Bro- 
names  of  prin.  kera£;e  H  per  cent 

QDals  but 

charging  bro-  (Signed.)     <<  Kitty  and  CarroL** 

keragetoboth. 
T.  and  Co.  and 

n^lEtto^to  ^°^  *^®  ^^  mutatis  mutandis^  and  brokerage 
each  other  as   charged  both  parties. 

concerned  in 

the  dealing.  The  plaintifbpaid  Rffder  for  thecottons,  and  handed  them  over  to  7*. 
and  Co.  with  a  bill  of  parceb  in  thdr  own  names :  Held,  that  Uie  plaintiffii  were 
principals  in  the  purchase  of  Rjfder,  and  sale  to  T.  and  Co. 

A  partnership  cannot  acquire  (MToperty  in  goods  obtained  by  the  fraud  of  one  of 
the  partners,  to  which  the  rest  are  not  priTy. 
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The  plainti£&  were  known  by  Ryder  to  be  bro-  1825. 
kers,  but  the  names  of  Tenbruggenhate  and  Co.  ^  Kiliy 
were  not  disclosed  at  the  time  of  the  purchase,  vnd  another 
The  custom  of  the  trade  is  not  to  deliver  the  cot-  Wiuok. 
tons  until  paid  for,  and  the  plaintiffs  had  been  in 
the  habit  of  dealing  with  i?y^  without  disclosing 
the  names  of  their  principals.  Bought  and  sold 
notes  signed  Kiliy  and  Carrol  were  delivered  to 
Ryder  and  to  Tenbruggenhate  and  Co.  respectively, 
charging  brokerage  to  both,  but  not  naming  any 
principals  to  either ;  the  words  <<  by  order  and  on 
account  of  T.  and  Co.,  and  R.,*'  respectively  being 
omitted ;  in  other  respects  the  notes  were  copies 
of  the  entries  in  the  books.  On  the  28th  of  No- 
vembeTp  Mr.  Tenbruggenhate  applied  to  the  plain- 
tiff for  the  cottons,  who  paid  Ryder  for  the  amount, 
and  received  the  East  India  Company's  warrants 
for  the  cottons  which  were  then  in  the  company's 
warehouses.  The  plaintifis  on  the  next  day,  being 
Saturday^  delivered  the  warrants  to  Tenbruggen- 
hate and  Co.  and  received  their  cheque  for  lO^L 
I9i«  fid.  the  amount,  with  the  charges.  At  the  same 
time  they  delivered  a  bill  of  parcels  as  follows : 

«  LandoUf  I9th  November^  182S. 

*•  Messrs.  Tenbruggenhate  and  Payne^ 

Bought  of  Kilby  and  Carrol^ 
110  bales  of  Surat  Cotton,  Sd.  per  Swallow^ 
Lots,  Marks,  &c.  and  charged  brokerage  51. 3s.  8dJ^ 

The  names  of  Ryder  and  Tenbruggenhate  &  Co. 
were  not  communicated  to  each  other  as  connect- 
ed with  the  transaction.  Tenbruggenhate  took 
tbe  warrants  to  the  defendant,  and  deposited  them 
as  a  security  to  cover  his  acceptances  for  two  bills 
<tf  SOOL  each,  given  to  Tenbruggenhate  and  Ca  « 
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1826.  In  fact,  T(^6rf^^ew/wte's  only  object  in  the  whole 

KiLBT  transactibn  was  to  raise  money  and  abscond,  and  on 
Had  uioUmt  the  evening  of  the  a9th  oi  November j  being  Satur- 
'Wotsoir.  *rfay,  he  left  this  country  for  Paris^  carrying  with  him 
4he  proceeds  of  large  quantities  of  goods,  obt^dned 
from  other  persons,  and  for  which  payment  had 
heen  made  on  that  day  in  cheques  on  Tenbruff- 
genhate  and  Co.'s  bankers^  These  cheques,  and 
€anongst .  them  that  given  to  the  plaintiffs,  were 
dishcmoured.  Payncy  who  drew  the  cheques,  was 
^together  unconcerned  in  the  frauds  of  his  part- 
ner, and  had  been  persuaded  by  him  that  there 
was  money  in  their  bankers'  hands  to  the  amount 
•of  5000/.  Tenbruggenhate  and  Co»  were  declared 
"bankrupts,  and  the  solicitor  to  the  conmussion 
ynrsned  Tenbruggenhate  to  Paris,  and  recovered 
from  him,  with  other  property,  the  defendant's 
acceptances.  These  were  afterwards  given  up  to 
the  defendant  by  the  assignees,  of  whom  the  pbin- 
iiff  Killn/  was  one. 

The  defendant  had  sold  the  cottons  before  any 
demand  was  made  by  the  plaintiffs,  to  secure  him- 
self for  another  advance  made  to  Tenbruggenhate 
before  the  deposit  of  the  warrants. 

The  action  was  resisted  on  the  grounds  that  the 
^aintiffs  had  no  property  in  the  cottons,  they 
having  bought  and  sold  as  brokers  ^  and  it  was 
'  contended  that  the  sale  to  Tenbruggenhate  and  Co. 
if  valid,  vested  the  property  in  the  assignees  ;  and 
,if  it  was  invalid  through  fraud,  the  property  re- 
.  mained  in  Ryder. 

Abbott  Ld.  C»  J.  in  summing  up  to  the  jury 
said,  I  VOL  of  opinion  that  upon  this .  evidence 
thie  plaintiffs  must  b?  considered  to  have  dealt 
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with  both  parties  as  principals;  however  impro-        1825. 
per  it  may  have  been  in  them  as  sworn  brokers,       kilby 
I  think  that  they  are    buyers   of  Ryder ^    and    and  another 
sellers  to  Tenbruggenhate  and  Co.  on  their  own     Wiwow, 
account;  and  the  only  question  I  think  fit  to  leave 
to  you  is,  whether  or  no  Tenbruggenhate  obtained 
the  warrants  from  the  plaintifi^  with  a  pre-con- 
oeived  design  to  raise  money  upon  them  and  then 
abscond,  without  ever  paying  the   plaintiffi;.     If 
you  are  of  that  opinion  your  verdict  must  be  for 
the  plaintiffs ;  in  that  case  the  partnership  ought 
not  to  prevent  the  plaintiffs  from  recovering,  for 
although  the  partner  was  himself  deceived,  and 
had  no  participation  in  the  fraud,  still  no  property 
could  be  vested  in  the  partnership  by  such  a  trans- 
action.    If  you  think  that  Tenbruggenhate  con-^ 
ceived  the  design  of  defrauding  the  plaintifis  after 
he  had  obtained  possession  of  the  warrants,  then 
your  verdict  must  be  for  the  defendant 

Verdict  for  the  plaintiffs  lOldA 

Scarletlf  and  J?.  V.  Richards  for  the  plaintiffs. 
Manyatt,  and  Ckitti/  for  the  defendant. 


* 

In  Hilary  Term  following,  Marry att  moved  for 
a  new  trial,  but  the  Court  refused  tJie  rule. 


Sec  KemUe  ▼.  Atkins,  7  Taunt.  260.  1  B.  Moore,  6.  S.  C. 
Holt  N.P.C.  427.  S.C.  Ex  parte  Dyster,  1  Meri vale's  Rep. 
155.  2  Roae.  B.  C.  349.  S.  C.  Hayman  v.  NealCi  2  Campb. 
837.     Cumming  v.  Roehuchy  Holt,  N.P.C.  172. 

As  to  transactions  vacated  by  fraud,  see  Rapp  v.  Latham^ 
2^B.  &  A.  795.  Earl  of  Bristol  ▼.  Wikmorty  1  B.  dr  C.  514. 
NUfe  T.  ;^<^Slim,  7  Taunt.  59. 
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Jim.  18,1885.  TANNER  V.  BENNETT. 

^a^d^^^  Assumpsit  on  a  policy  of  insurance  on  the  ship 
mage  by  strik-  Morgoretta  EUzabeth^  from  London  to  St.  Thomas^  f^ 
rod^  which  The  ship  had  arrived  within  two  miles  of  St.  Tho^ 
ij^^  for^M-  ^^^^^  *°^  ^^  proceeding  with  a  favourable  wind 
other  voya^  towards  the  harbouT^  when  about  eight  in  the  even- 
ed ;^?SSc^"  ^8 1^^  VfmA  shifted  and  drove  her  on  some  sunk 
vwe?and"^'  ^^^^^^  ^h^  remained  swinging  on  a  rock  for  two 
coDdemned  by  hours ;  but  being  lightened  by  throwing  part  of 
of^the  pia^^^  her  cargo  overboard,  she  was,  with  the  assistance 
to  which  she    of  people  from  the  shore,  got  ofl^  and  brought  into 

was  insured  J  »o^  o 

and  the  cap-  the  harbour.  She  was  then  moored,  and  the  re- 
^3'hcrfor  ^^  i^ainder  of  her  cargo  discharged  in  the  course  of  a 

fire-wood;  fortnight  The  captain  gave  immediate  inform- 
but  she  might  ..  .  ,  .,^  ®  ^  ,  , 
have  been  re-  atiou  to  the  resident  agents  of  the  owners,  and 

tK^SflS^  demanded  a  survey.  At  this  time  the  island  of  St. 
of  the  resi-  Thomos^s  was  in  a  state  of  great  conftision,  having 
the  oTOCTs  :^  hccn  very  recently  given  up  to  the  Danes.  She  was 
midwwUei?*  never  hove  down,  and  the  captain  stated  that  he  was 
are  not  liable  unable  to  procurc  carpenters  to  repair  her,  or  con- 
m  jury  fi^  veniences  for  heaving  her  down.  She  was,  how- 
« that  the  ship  ever,  condemned,  and  the  captain  offered  her  for 

has  sustamed  ^  '  r 

a  partial  loss.  Sale,  but  could  get  uo  bidder.  He  then,  suspect- 
amounrthere  ^^g  dishoucsty  in  the  local  authorities,  demanded  a 
J  "^  ^H  1 J  second  survey,  upon  which  she  was  again  con- 
that  the  plaint  demned,  and  he  was  ordered  to  tow  her  out  of 
toaverdicL^  the  harbour,  and  ultimately  he  sold  her  piecemeal, 
with  nominal    for  the  purpose  of  firc-wood. 

**  on  y.      The 'witnesses  stated  that  she  must  of  neces- 
sity have    received    considerable    damage    fixmi 
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the  straining  whilst  she  swung  on  the  rock»  1825. 
that  they  would  not  have  trusted  themselves  in 
her  for  another  voyage^  unless  she  had  been 
repaired  or  hove  down,  although  she  made 
BO  water  whilst  on  the  rock,  nor  afterwards 
in  the  harbour.  It  was  impossible  to  estimate  the 
amount  of  the  damage  without  heaving  her  down. 
It  was  doubtful  whether  she  might  not  have  been 
hove  down  and  repaired,  but  for  the  misconduct  of 
die  local  authorities,  and  of  the  persons  concerned 
in  her  management.  There  was  contradictory 
tvid&ace  as  to  the  conveniences  for  repairing  ships 
at  St  Thomas's. 

Abbott  Ld.  C.  J.  After  desiring  the  jury  to 
find  specially  in  case  they  thought  the  ship  might 
have  been  repaired,  but  for  the  situation  of  the 
place;  or  the  want  of  good  faith  in  the  local  autho« 
rities ;  said,  that  provided  they  were  satisfied  the 
accident  had  not  occurred  from  the  want  of  skill 
and  ignorance  of  the  captain,  and  that  the  ship  had 
not  at  all  events  received  her  death  wound ;  they 
were  to  consider  whether  the  damage  sustained 
might  have  been  repaired,  but  for  the  negligence 
of  the  captain  and  the  agents.  If  that  were  so  the 
plaintiff  could  not  recover  for  a  total  loss ;  and  it 
would  then  be  for  them  to  find  for  a  partial  loss, 
if  they  thought  that  some  damage  had  been  sus- 
tained, and  they  had  any  means  of  estimating  the 
extent  of  it« 

The  jury  found  <<  that  the  plaintiff  had  sustained 
a  partial  loss,  but  to  what  extent  there  was  no 
erideace.  And  that  the  ship  might  have  been 
.npaired  but  for  the  n^ligence  of  the  resident 
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BlMMSTT. 


Upon  this  finding,  Scarlett  contended  that  the 
verdict  must  be  entered  for  the  defendant,  that  it 
was  incumbent  on  the  plaintiff  to  establish  the 
damage  actually  sustained,  and  that  not  having 
done  so  he  had  failed  in  completing  his  case.  He 
cited  Parkin  v.  Tumw^  2  Campb.  59^ 

Abbott  Ld.  C.  X  I  think,  I  ought  to  direct  the 
jury  to  find  for  the  plaintiff  with  nominal  damages. 

V^dict  for  the  plaintifi^  damages  1^. 

Manyattf  F.  Pollack,  and  Abraham  for  the 
plaintiff. 

Scarlett,  Campbell,  and  J.  Parke  for  the  defend- 
ant. 


aatKBSB 


Guildhall,    HARVEY  and  Another,  Assignees  of  BAULK 
ja,i.  IB.  18S5.       ^^^  JOSEPH,    Bankrupts,  v.  ARCHBOLD 

and  Others. 


Detinet  for  goods,  with  the  money  counts  in 
debt 

This  action  was  brought  to  recover  the  pro- 
ceeds of  certain  goods  consigned  for  sale  to  the 
defendants  by  the  bankrupts,  under  the  following 
circumstances. 

The  defendants  were  English  subjects,  carrying 
mission;  that  q^i  busiucss at  Gibraltar,  and  having  no  mercantile 

the  London  ® 

correspondeots  ofthe  defendants,  on  the  consignment  of  the  goods  to  the  order  of  the 
defendants,  shall  on  their  account  accept  bills  at  ninety  days,  drawn  by  the  consieB- 
ors,  for  two-thirds  the  invoice  price ;  that  the  defendants  shall  charge  the  amount  of  Uie 
bills  in  Gibraltar  currency,  witn  the  exehange,  and  6  per  cent,  interest  from  the  dttci. 
The  consignors  to  be  idlowed  6  per  cen/.  interest  on  bamnces  in  the  hand»  of  the  defexMU 
ants,  that  beinffl^gd  Interest  ntGiirtUiar,  and  the  nsaal  mode  of  remitting  firom  GibraU 
tar  being  by  bwt  on  LowUm  at  ninety  dayi :  Held,  that  tuch  agreement  is  not  muffiou^ 


Merchants  in 
London  agree 
with  the  de- 
fendants, Bru 
tiih  merchants 
residing  at 
Gibraltar,  to 
consign  goods 
to  them  for 
sale  upon  a  del 
credere  com- 
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establishment  in  this  country.      The  bankrupts 
were  merchants  in  London^  and  were  in  the  habit 
of  cons%ning  goods  to  the  defendants.     As  soon 
as  the  goods  were  shipped,  the  bills  of  lading  were 
handed  over  tjoReid  and  Co.,  the  Xomfon  agents  of 
the  defendants,  who  had  instructions  to  advance  to 
the  bankrupts  to  the  amount  of  two-thirds  of  the 
invoice  price.     The  advances  were  made  by  bills 
at  90  days,  drawn  by  the  bankrupts  on  Reid  and 
Go.,  who,  instead  of  accepting,  discounted  the  bills 
at  5  per  cent,  and  paid  the  difference  in  cash.     The 
defendants  in  their  accounts  with  the  bankrupts,  all 
ef  which  were  kept  in  Gibraltar  currency,  debited 
them  with  the  amount  of  the  bills  converted  into 
Gibraltar  currency,  together  with  the  exchange 
on  the  days  of  the  dates ;  in  other  words,  with 
Ae  price  at  Gibraltar  of  such  bills  on  London^  and 
eharged  interest  at  6  per  cent,  from  the  dates.  The 
consignments  were  insured  hyReid  and  Co.  to  cover 
these  advances,  and  the  expence  charged  by  the  de- 
fendants to  the  bankrupts.     The  defendants  were 
allowed  7i  per  cent.,  del  credere  commission  on  the 
sales.     The  bankrupts  were  to  have  been  allowed 
interest  at  6  per  cent,  on  balances  in  the  hands  of 
die  defendants,  had  their  speculations  turned  out 
succeaaful,  but,  in  fact,  none  of  the  consignments 
pioduced  a  profit 

iZeMf  and  Co.  kept  no  accounts  with  the  bank- 
mptSy  and  the  funds  from  which  they  made  the 
advances  consisted  of  remittances  made  by  the 
d^ndants  from  Gibraltar.  The  terms  on  which 
tliese  transactions  were  conducted  had  been 
agreed  upon  in  London,  between  the  bankrupts 
mA  Johnian^  one  of  the  defendants,  and  the  ad« 

VOL.  u  o 


IS2S. 


Haeybt 
and  another 

AftCHBOLD 

aiidolhen. 


186 


CASES  AT  NISI  PRIUS,  K.  B. 


1825. 


Habvit 
aad  another 

AmcHBaLD 
aodotben. 


vances  were  not  made  by  Reid  and  Co,  until  au- 
thorized by  Archboldj  who  resided  in  Englandf 
but  in  other  respects,  took  no  active  part  in  the 
business  of  the  firm. 

The  usual  mode  of  dealing  between  Gibraltar 
merchants  and  their  London  correspondents,  is  to 
remit  by  bills  on  London^  at  90  days,  and  to  charge 
these  in  Gibraltar  currency,  with  the  exchange, 
and  6  per  cent,  interest  from  the  dates,  that  being 
legal  interest  at  Gibraltar ;  7i  per  cent,  is  the 
usual  del  credere  commission. 

It  was  doubtful  on  the  evidence,  whether  it  was 
part  of  the  agreement  between  Johnson  and  the 
bankrupts,  that  Reid  and  Co.  should  discount  the 
bills,  as  it  was  a  rule  of  that  house  not  to  accept 
bills  drawn  on  them  in  London. 

The  defendants  had  accounted  for  the  proceeds 
of  all  the  sales,  provided  they  were  allowed  to 
retain  for  the  advances  so  made,  and  interest.  It 
was  insisted  for  the  plaintifis  that  such  advances 
were  usurious  loans,  and  that  the  defendants  had 
no  right  to  deduct  for  them. 


Abbott  Ld.  C.  J.  The  material  question  to  be 
ascertained  in  the  first  place  is,  whether  or  no  there 
be  any  usury  in  this  case ;  and  the  point  upon 
which  I  wish  you  to  give  me  your  opinion  is, 
whether  or  no  it  was  part  of  the  agreement  be- 
tween Johnson  and  the  bankrupts,  that  Reid  and 
Co.  should  not  accept  and  redeliver  the  bills,  but 
should  advance  the  amount  in  cash,  minus  the  dis-^ 
count  at  5  per  cent.  If  you  think  so,  I  am  of 
opinion  that  the  transaction  was  unlawful ;  if  that 
was  no  part  of  the  bargain,  then  I  think  there  was 
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no  usury,  and  that  your  verdict  must  be  for  the       1825. 
defendants.  HARyiBY 

Verdict  for  the  defendants.    «°^  another 

V. 

[Abcbbold 

The  Attomey^General,  Wilde  Serjt,  and  Piatt    ^^  ""^^ 
for  the  plaintiffs. 

Scarlett^  Campbell^    and  Crowder  for   the  de- 
fendants. 


In  Hilary  Term  following,  The  Attorney-General 
moved  for  a  new  trial,  but  the  Court  refused  a  rule 
nisi,  on  the  ground  that  the  advances  were  antici- 
pated payments  and  not  loans ;  and  that  the  whole 
must  be  taken  as  Gibraltar  transactions.  The 
Court  gave  no  opinion  on  the  right  to  retain  from 
the  proceeds,  in  case  the  agreement  had  been 
usurious. 

See  Auriol  t.  Thomas^  2  T.  R.  52.  Bodilt/  v.BeUamyy  2  Burr. 
1094.  Ekins  y.E.I.  Company ^  1  P.  Wms.  395.  Decoar  v.  Spany 
8  T.  R.  425.   Stapleton  v.  Contioayy  1  Ves.  sen.  427*  3  Atk.  727. 


BLOXAM  and  Another,  Assignees  of  FOUDRI-    Guildhall, 
NIER  and  Another  v.  ELSIE.  •^""- '"'  '''^•• 

Case  for  the  infringement  of  a  patent.  The  contents 


of  a  written 
instninient 


The  original  patent  was  taken  out  by  an  En- 

^hman,  for  a  new  method  of  making  paper,  the  cannot  be 

invention  of  Didot,  a  Frenchman,  and  in  trust  for  Tparty  by  his 

him.    The  title  of  the  bankrupts  was  founded  on  JnEhe""" 

an  act  of  parliament*  which  vested  the  monopoly  non-produc 

a  tionofitbe 

O  *  aecouottd  for. 


188  CASES  AT  NISI  PRIUS,  K.  B. 

^  ^^^*  ^     for  an   enlarged  term,   in  the  bankrupts,   they 
Bloxak      having,  with  the  assistance  of  Didotj  made  con- 
4nd  another    siderable  improvements  in  the  machine. 
Eins.  In  order  to  prove  that  Didot  was  in  partnership 

with  the  bankrupts,  Scarlett  asked  a  witness  whe- 
ther he  had  not  heard  Fovdrinier^  before  the 
bankruptcy  say,  that  by  a  deed  between  them  and 
Didotj  an  interest  in  the  patent  belonged  to  Didot ; 
and  he  relied  on  the  general  rule  of  what  a  party 
says,  being  evidence  against  him. 

This  was  objected  to  on  the  ground  that  no 
notice  had  been  given  to  produce  the  instrument, 
nor  evidence  offered  of  its  loss. 

Abbott  Ld.  C.  J.  I  am  clearly  of  opinion  that 
no  question  can  be  asked  as  to  what  Foitdrinier 
has  said  of  the  contents  of  a  written  instrument 
without  the  production  of  the  instrument,  or  an 
account  of  its  non-production  j  and  I  give  my 
opinion  distinctly,  in  order  that  it  may  be  review- 
ed by  a  bill  of  exceptions,  or  in  any  other  mode 
that  the   counsel   for  the   defendant  may  think 

proper. 

Verdict  for  the  plaintiffs,  (a) 

The  Attomej/'Generalf  Marry att^  Gumey^  Cur- 
woodj  and  Tindal  for  the  plaintiffs. 

Scarlett,  Brougham^  and  E.  Alderson  for  the 
defendant. 


(a)  A  rule  nisi  for  a  new  trial  in  this  case  upon  other  points 
is  now  pending ;  but  the  fact  of  Didat^B  partnership  in  the 
patent  having  been  afterwards  proved  by  other  eridence,  this 
dectsion  forms  no  part  of  the  rule.. 
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1825. 

SALMON  V.  BENSLEY.  Guildhall, 

Jan.  20, 188Ju 

Action  on  the  case  for  a  nuisance  in  erecting  in  case  for  a 
and  continuing  a  steam  engine, ^near  to  plaintiff's  tdcetora^e 
dweUing.house.  iSSSSe- 

The  plaintiff's  counsel  proposed  to  read  a  letter  miaes  Is  evf- 
from  the  plaintiff  to  the  person  who  had  imme-  a  wSe^en? 
diately  preceded  the  defendant  in  the  occupation  occopki " 
of  the  premises,  upon  which  the  steam  engine  was 
erected,  requiring  him   to  remove  the  nuisance, 
and  containing  a  notice  of  an  intention  to  bring  an 
action  if  it  was  continued.     It  was  proved  that 
*his  letter  was  delivered   at   the  premises,  and  it 
^as  admitted  that  the  defendant  did  not  then  re» 
aide  there,  and  that  he  was  not  a  partner  of  the 
previous  occupier. 

The   Attorney-General  objected  to  reading  the 
letter,  as  the  notice  could  not  bind  the  defendant. 

Abbott  Ld.  C.  J.  I  am  of  opinion  that  a  notice 
of  this  nature,  delivered  at  the  premises,  to  which 
it  relates,  to  the  occupier  for  the  time  being  will 
Innd  a  subsequent  occupier,  and  that  a  person  who 
takes  premises  upon  which  a  nuisance  exists,  and 
continues  it,  takes  them  subject  to  all  the  restrict 
tions  imposed  upon  his  predecessors  by  the  receipt 
of  such  a  notice. 

Verdict  for  the  plaintiff. 

Gtemey^  ThtdaU  and  /.  Parke  for  the  plaintiff. 
The  Attorney-General^  Scarlett,  Brougham,  and 
F.  Pottock  for  the  defendant 

o  3 
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1825. 

GuiLDHAm   The  National  BANK  of  SAINT  CHARLES  v. 

Jan.  22,  1825.  ^^^   BERNALES. 

A  foreign  coi^  AssuMPsiT  on  Several  bills  of  exchange  drawn  by 
fue  in  thu  defendant,  payable  to  the  order  of  the  Directors  of 
SS^SiS^     the  National  Bank  of  St  Charks,  and  the  money 

rau  name.         cOUntS. 

sued^y  the  In  order  to  prove  the  plaintifis  to  be  a  corpor- 

^Sond"  ^*  ^^OTL  according  to  the  laws  of  Spain^  which  his 
Bank  of  Lordship  early  in  the  cause  said  was  necessary,  ac- 

St  Chariei  **  r  j  j  » 

The  name  cording  to  the  case  of  The  Dutch  West  India  Com* 
Sroftm^g  pony '^•Von Moses,  1  Strange,  612.  S.C,  LordjR^- 
of  ^n,  was  mond,  153%.y  an  examined  copy  of  a  charter  de- 
St.  OutrUi  ."^  posited  in  the  proper  public-office  at  Madrid  was 

Held  no  va.       put  i^^ 
nance,  the         * 

bank  hdn^  in  The  charter  was  granted  by  Charles  3d,  King  of 
fact  a  national  g^^  j^  ^^  ^^  j^g^^  ^^^  declared  that  the  king, 

for  the  purposes  of  commerce  and  finance,  thought 
fit  to  create,  erect,  and  authorise  a  bank,  which,  so 
far  as  regarded  its  object  and  end,  should  be 
national  and  general  for  the  kingdom  of  Sp(un  and 
the  Indies,  Then  followed  different  regulations, 
and  amongst  others,  <<  that  for  the  more  effectually 
insuring  the  permanence  of  the  bank,  and  the  pub- 
lic confidence,  it  should  have  the  denomination  of 
The  Bank  qf  Saint  Charles.  That  the  capital 
should  consist  of  150,000  shares  of  specified 
amount,  and  the  afiairs  be  managed  by  eight 
directors,  elected  from  time  to  time  by  the  share- 
holders. That  the  bank  should  abide  by  the 
general  system  of  the  monarchy  with  respect  to 
law-suits;  so  that  when  there  may  be  a  tribunal 


one. 
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of  commerce,  they  should  be  heard  therein,  and       1825. 
when  not,  the  justices  should  proceed  with  the        xhe 
appeals,  in  the  manner  prescribed  by  the  laws ;    w^**^^?L 
although  the  bank  in  the  administration  of  justice,    .  Cbablss 
should  be  considered  as  the  most  privileged  per-  p^  bmihaijw. 
sons.     Shares  to  be  indorsed  and  assigned,  bot^ 
by  individuals  and  fraternities  in  the  same  m^ijxi^T 
as  bills  of  exchange." 

The  defendant  was  the  agent  of  the  bank,  resid- 
ing  in  London,  and  his  letters  were  put  in  address- 
ed to  **  The  Directors  of  the  National  Bank  of 
St.  Charles  j  **  in  which  he  acknowledged  to  have 
received  several  bills  of  exchange  on  account  of 
the  directors ;  and  of  these  bills  it  was  proved  he 
received  the  proceeds  on  maturity,  to  the  amount 
of  20,204/. 

It  was  objected  by  The  Attomey-General,  that 
there  was  no  proof  of  the  plaintiffs'  having  a  right 
to  sue  as  a  corporation  in  Spain  ;  and  that  even  if 
they  had  that  right,  they  had  sued  by  a^  wrong 
name. 

Scarlett,  in  answer,  relied  on  the  case  of  The 
Mayor  and  Burgesses  of  Stciffbrd  v.  Bolton,  1  B* 
&  P.  40.,  and  at  all  events  that  the  misnomer  could 
[>nly  be  taken  advantage  of  in  plea  in  abatement, 
md  that  the  bank  was  in  fact  national« 

Abbott  Ld.  C.  J.  I  feel  no  difficulty  in  this 
[rase,  if  the  jury  are  of  opinion  that  the  national 
)ank  of  St.  Charles,  is  the  same  as  the  bank  of  St 
"^^arles. 

Verdict  for  the  plaintiffi^,  damages  20|204/# 
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The 

^Natiomd     fendant 

Bank  of  St. 


Scarlett,  J.  Parke,  and  K^ofe  for  the  plaintifll 
The  Attomey^General,  and  Patteson  for  the  de- 


Di  BwKATas. 


As  to  the  Tariance,  see  Doe  d.  Maiden  ▼•  Miller,  1  B.  &  A. 
699.  Croydon  Hospital  ▼.  Farley^  6  Taunt.  467.  1  Saunders*! 
Bep.  S40.  a.  5th  edit. 


CASES 


ARQUED  AND  DECIDED 

AT    NISI    PRIUS, 

IN  a  P. 

AT    THE   SITTINGS   AFTER 

MICHAELMAS    TERM, 
5  Geo.  IV.  1824. 


ADJOURNED  SITTINGS  AT  WESTMINSTER. 


WALLACE  V.  WOODGATE.  "d^^X^^^' 

Trover  for  three  horses.  AUvery^tabie 

The  defendant  was  a  horse*-dealer,  and  had  sold  expms'l^^J 
the  horaes  in  question  to  the  plaintiff,  and  had  taken  "^fo,^®* 
his  bills  of  exchange  in  payment.   The  horses,  after  keep  of  hones; 
the  sale,  were  kept  at  the  defendant's  livery  stables,  ownS  of* 
and  there  was  evidence  to  show  that  the  plaintiff  **®"^  ?**  ^5 

^  possession  of  a 

had  agreed  with  the  defendant  that  they  should  liyery-stabie 
remain  with  him  until  their  keep  was  paid  for.  haJ^ch  Um, 
The  plaintiff  was  in  the  habit  of  using  the  horses  fraudulently 

^  ^  took  them 

out  of  his  possession :  Held,  that  the  livery-stable  keeper  mighti  without  force,  retake 
the  horses,  and  that  the  lien  would  revive. 


V. 
WoOJ)GATB. 
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1824^  whilst  they  were  kept  by  defendant,  and  one  day 
Wallace  Under  pretence  of  using  them,  took  them  entirely 
away  to  other  stables.  The  defendant,  finding  out 
where  they  were  kept,  in  the  absence  of  the  plain- 
tifl^  re-possessed  himself  of  them  ;  upon  which  the 
plaintiff  brought  this  action,  and  the  defence  was, 
that  the  defendant  had  a  right  to  retain  the  horses 
until  the  keep  was  paid  for,  he  having  a  lien  by 
agreement 

Best  C.  J.,  in  summing  up,  told  the  jury  that  a 
livery-stable  keeper  had  not,  by  law,  a  lien  for  the 
keep  of  horses,  unless  by  special  agreement  with 
the  owner  of  them ;  and  that  if  they  were  satisfied 
that  there  was  an  agreement  to  that  effect,  and 
that  the  plaintiff  had  removed  the  horses  in  order 
to  defraud  the  defendant  of  his  lien^  their  verdict 
must  be  for  the  defendant.  That  he  had  a  right, 
without  force,  to  retake  the  horses,  and  that  being 
so  re-possessed  his  lien  revived. 

Verdict  for  the  defendant. 

Vaughan  Seijt,  and  Clutty  for  the  plaintiff 
Toddy  Seijt  for  the  defendant 


See  Yorke  ▼.  Greenaugh,  3  LcL  RaTmond,  866^    KirkmaMyr. 
ShmcroUi  6  T.R.  14. 
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1824. 


ADJOURNED  SITTINGS  IN  LONDON. 


SEAMAN  V.  PRICE.  j£.'Xt8«. 

Ass  UMPSIT.  The  plaintiff 

The  first  count  stated  that  plaintiff  had  bar-  ^^'S 
gained  and  agreed  with  one  /.  E.  for  the  pur-  ./.-B.  for  the 
chase  of  three  freehold  houses,  to  be  conveyed  to  certain  houses; 
him,  the  said  plaintiff,  at  the  price  of  600/;,  and  S^JSSf^^' 
that  in  consideration  the  plaintiff  would  sell  and  agreed  to  give 
give  up  to  the   said  defendant,  the  said  bargain,  4(^.^o?hi8 
and  would  suffer  and  permit  the  said  defendant  to  ^*„^";y^® 
become  the  purchaser  of  the  said  houses  from  the  afterwards  at 
said  J.  E.  instead  of  him  the  said  plaintiff;  he,  the  qu^t^convi^- 
said   defendant,  undertook,  &c.,  to  pay  the  said  ^.  ^^  ^^^  no- 

*    •'  _        minee  of  the 

l^laintiff  for  the  said  barc^ain  the  sum  of  40/.     That  defendant: 
•tiie  plaintiff  did  sell  and  give  up  the  said  bargain  transfer  of  the 
^to  the  said  defendant,  andr  did  suffer  and  permit  i^oi  *^*2^° 
'^e  said  defendant  to  become  the  purchaser  of  the  dent  consider* 
said  houses  from  the  said  /.  E.,  and  the  said  l^ZkJAe 
<lefendant  did  accordingly  become  such  purchaser,  defendant. 
and  did  take  the  said  bargain,  and  did  obtain  a  veyance  to  thl 
conveyance  to  him  of  the  said  houses  on  the  terms  ^®^^?f  *°^!* 

•^  ^  nominee,  sup* 

aforesaid,  &C.  ports  an  a?cr- 

The  second  count  stated  the  consideration  that  IT^he  defoid- 
the  plaintiff  would  suffer,  permit,  and  procure  the  "^t  became  the 
defendant  to  become  the  purchaser,  and  averred 
that  plaintiff  did  suffer,  &c.,  and  that  defendant 
was  accepted,  and  became  the  purchaser,  &c« 

The  third  count  was  substantially  the  same. 

The  last  count  stated  the  consideration  that 


jj^j  CASES  AT  NISI  PRIUS,  C.R 

189^.      plaintiff  would  relinquish  and  give  up  the  said  bar 
gain  to  the  said  defendant,  and  would  give  an 
affi>rd  to  the  defendant  the  opportunity  of  becom — 
ing  the  purchaser,  and  averred  that  plaintiff  did  re — 
linquish,  and  give  up,  and  did  give  and  afford,  &c  « 
It  appeared  in  evidence  that  the  plaintiff  had 
verbally  agreed  with  Joel  Emmanuel^  the  owner  of 
the  Jiouses,  for  the  purchase  of  them  at  600/. ;  an^ 
that  the  plaintiff  had,  in  writing,  agreed  with  de- 
fendant to  sell  him  the  bargain  for  40/.     Upon  the 
request  of  the  plaintiff,  J.  E.  conveyed  the  pre- 
mises, under  the  direction  of  the  defendant,  to  a 
Mrs.  Price.     This  conveyance  was  not  in  trust  for 
the  defendant.  J.  E.  stated  that  he  would  not  have 
conveyed  to  the  person  named  by  the  defendant, 
but  for  the  request  of  the  plaintiff,  to  whom  he  held 
himself  bound  by  his  contract. 

Upon  this  evidence  it  was  objected  by  Pell  Seijt 
that  the  action  was  not  sustained,  on  two  grounds ; 
1st,  that  the  bargain  between  plaintiff  and  J.  E. 
not  being  in  writing,  was  void  under  the  statute  of 
frauds,  and  therefore  the  transfer  of  it  to  the  de- 
fendant, could  form  no  good  consideration  for  the 
defendant's  promise,  inasmuch  as  it  could  not  be 
legally  enforced  against  J.  E. 

2dly.  That  the  averment  of  defendant's  having 
become  the  purchaser  was  not  proved,  the  legal 
conveyance  being  to  Mrs.  Pricey  who  was  not  even 
a  trustee  for  the  defendant. 

Best  C.  J.  I  think  that  all  the  counts  are  sub- 
stantially supported.  Upon  the  first  objection  the 
plaintiff  as  against  the  defendint,  has  brought  him- 


In  Hilary  Tenn  following,  PeU  Seijt  moved  for 
a  rule  to  show  cause  why  a  nonsuit  should  not  be 
entered  on  the  grounds  urged  at  the  trial,  but  the 
Court  refused  the  rule ;  and  in  giving  judgment, 
Bbst  C.  J.  said. 

The  inclination  of  my  opinion  at  the  trial  was 
as  it  is  now,  that  all  the  counts  of  this  declaration 

.  are  supported ;  but  it  is  unnecessary  to  decide  that 
now,  as  the  last  count  is  clearly  proved.    Beyond 

'  all  question  the  defendant  has  liad  the  opportunity 
of  becoming  the  purchaser,  the  premises  having 
been  conveyed  to  his  nominee  ;  and  though  there 

:  was  no  legal  obligation  on  Emmanuel  to  convey, 
^Fet  the  defendant  has  in  fact,  enjoyed  all  the  ad- 
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self  within  the  statute  of  frauds,  the  agreement  on  ^  1^24^ 
which  he  founds  his  action  being  in  writing.  If, 
indeed,  Emmanuel  had  refused  to  convey,  there 
might  have  been  a  valid  defence  to  this  action. 
But  having  derived  all  the  advantage  intended,  the 
defendant  cannot  now  be  permitted  to  say  that 
what  he  agreed  for  with  the  plaintiff  was  of  no 
value.  As  to  the  second  objection,  the  defendant 
has,  in  substance,  become  the  purchaser  of  the 
premises.  He  has  had  the  entire  benefit  of  the 
bargain  by  the  conveyance  to  his  nominee  procured 
for  him  through  the  means  of  the  plaintiff.  But  I 
will  give  leave  to  move  to  enter  a  nonsuit. 

Verdict  accordingly. 

Vaughan  Seijt,  and  Talfburd  for  the  plaintiff. 
Pell  Seijt,  and  Barstow  for  the  defendant. 
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vantages  of  this  agreement,  and  that  forms  a  moi 
obligation  sufficient  to  support  the  promise. 
The  other  Judges  concurred. 


A  widow  can- 
not Ih)  Aiked 
to  (lUcloie 
oonvemations 
between  her- 
i^fftndher 
Ute  huibttnd. 


Gtnu)HALL,   DOKER,    Executor  of  DOKER  v.  HASLER, 
'       '  Sheriff  of  Sussex. 

Action  for  a  false  return  to  ^Ji.fa. 

The  defence  was  that  the  execution  was  fraudu- 
lently taken  out  in  order  to  protect  the  goods  of 
the  debtor  against  his  assignees,  under  a  com- 
mission of  bankrupt  In  order  to  prove  this, 
the  widow  of  the  testator  was  called  and  a^ed 
to  a  conversation  between  herself  and  the  tes- 
tator.  This  was  objected  to  on  the  authority  of 
Munroe  v.  Twiskton.  Peake  on  Evidence^  Ap- 
pendix, 44. 

Best  C.  J.  I  remember  that  in  that  case,  in 
which  I  was  counsel.  Lord  Alvanley  refused  to 
allow  a  woman,  after  a  divorce,  to  speak  to  con- 
versations which  had  passed  between  herself  and 
her  husband,  during  the  existence  of  the  marriage. 
I  am  satisfied  with  the  propriety  of  that  decision, 
and  I  think  that  the  happiness  of  the  marriage 
state  requires  that  the  confidence  between  man 
and  wife  should  be  kept  for  ever  inviolable.  The 
point  is  of  very  great  importance,  and  I  will  reject 
the  evidence,    in   order  that   the  question   may 
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receive  a  solemn  discussion  in  case  my  present       1824, 
opinion  should  be  thought  unfounded.  Docsr 

Verdict  for  the  defendant.      „  «'• 

Hasler. 

Vatighan  Seijt  and  Comyn  for  the  plaintiff. 
Pell  and  Wilde  Serjts.  for  the  defendant. 


COX  and  Others  v.  REID  and  Another.  S^!V^^\'^^ 

^^ssuMPsiT  for  work  and  labour,  goods  sold  and  Registered 

€J^1ivprpH  ownership  is 

aeuverea.  prim&fade 

This  action  was  brouffht  to  recover  the  value  of  ®^yf."<^5  °^ . 

^  liability  for  the 

^^ertain  copper,  furnished  by  the  plaintiffs  for  the  repairs  of  a 
repair  of  the  ship  Asia.  •  tebSed"? 

The  copper  was  delivered  in  December ,  1817j  showing  the 
"whilst  the  ship  was  lying  in  the  docks  of  Messrs.  have  been 
JFletcher  and  Co.,  who  were  employed  to  repair  fl^J^^  ^^^ 
lier.     In  order  to  charge  the  defendants,  the  plain-  deedofdefeas- 
^fls  proved  an  indorsement  on  the  ship's  register  void'wi  abs!^ 
at  the  port  of  Newcastle,  showing  a  transfer  to  the  '"f®  ^'^^  ^^ 

^  »  o  gale^  upon 

defendants,  dated  the  24th  November j  1817>  from  payment  of  a 
jK.  and  T.  Buhner,  the  owners  on  the  registry ;  ^J^"^  ?""j^^ 
and  a  re-transfer  from  the  defendants  to  R.  and  T.  ^^^^^^  ^^J[ 
Bulmer,  dated  the  9th  October  1818.     This  bill  of  to  show  the 
sale  from  the  Bulmers  to  the  defendants,  which  KT^w„^l 

'  tneir  owner- 

was  unconditional,  was  also  put  in.  Joseph  Bulmer  ship;  the  bill 
had  the  management  of  the  ship  during  the  time  dui>^entere<f 
when  the  goods  were  supplied.  on  the  registry, 

o  rm  without  men- 

tion of  the  de- 

Vaughan  Seijt.  relied  on  the  primd facie  liability  ®***"^®- 
of  the   defendants    arising   from  the  registered 
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1824.  ^  ownership,  and  referred  to  the  action  brought  by 
Fletcher  and  Co.  against  these  defendants,  for  tfa^ 
repairs  of  the  same  ship,  and  in  which  they  had 
obtained  a  verdict,  coram  Lord  Gifford  C.  J. 

For  the  defendants  it  was  contended  that  the 
credit  was  in  fact  given  to  Bulmer^  and  the  case  of 
Jennings  v.  Griffiths^  supra,  p.  42.,  was  relied  on ; 
and  it  was  proved  that  Joseph  Bulmer  had  had  the 
entire  control  of  the  ship  and  her  concerns,  and 
had  in  every  respect  appeared  to  the  world  as 
owner ;  that  he  had  appointed  the  captain,  he  had 
given  the  plaintifis  the  order  for  the  copper,  and 
that  he  and  the  plaintiffs  had  other  transactions ; 
and  the  following  account  given  by  plaintiffi  to 
Messrs.  Bulmer  and  Co.  was  produced. 

Limehousey  181d« 

Messrs.  22.  and  T.  Buhner j  Drs. 

To  Cox  and  Co. 
Sept.  21.  — To  amount  of  copper  account 

for  supplies  to  the  ship  Asioy  as  per  bill      QS5L 
Nov.  14.  —  Cr.  by  amount  of  account  for 

copper  received  for  brig  Claremont,  as 

per  bill  .  .  ,  .    S^^l 

Balance  in  favour  of  Cox  and  Co.  **    388A 

Credit  12  months,  bill  at  3  months. 

The  defendants  were  bankers  at  Nefwcastle  ;  and 
a  defeasance  to  the  bill  of  sale  of  24th  of  NovembeTf 
1817>  of  the  same  date,  making  void  the  same  on 
payment  of  7000/.  by  Messrs.  Bulmer  to  the  de- 
fendants, was  offered. 

This  was  objected  to  on  the  ground  that  the 
plainti£&  were  no  parties  to  it,  and  that  it  was  void 
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under  the  registry  acts.  But  his  Lordship  said,  that  l^^* 
as  it  was  attempted  to  charge  the  defendants,  not 
in  respect  of  their  possession,  but  on  account  of 
their  ownership  of  the  vessel,  it  was  clearly  ad- 
missible for  them  to  show  the  nature  of  that  owner- 
ship, and  the  real  situation  in  which  they  stood. 

Best  C.  J.  in  summing  up  said,  I  entirely  con- 
cur in  the  law  as  laid  down  in  the  case  referred  to 
by  my  brother  Pell,  and  the  only  question  for  you 
to  decide  is,  "  upon  whose  credit  were  these  goods 
furnished.''     It  is  true  that  the  registered  owner 
of  a  ship  is  primd  facie  liable  for  repairs,  because 
it  must  be  presumed  that  work  from  which  he  de- 
rives a  benefit  was  done  with  his  privity.     But  it 
is  for  you  to  say  whether  that  presumption  is  not 
met  by  the  facts  of  this  case,  for  you  find  that 
tiiroughout  these  transactions  the  defendants  do 
xiot  in  any  way  appear.    The  plaintiffi  deal  with 
^t:lie  BidmerSj  and  with  them  only,  and  the  account 
YDefi>re  you  is  strong  to  show  that  they  looked  to 
*<:hem  for  payment.    The  registry  acts  grew  out  of 
;^ublic  policy,  but  they  have  been  used  to  fetter 
^md  incumber  the  property  in  ships  to  an  extent 
^uite  foreign  to  the  intentions  of  the  legislature. 
XTnder  those  acts  the  defeasance  is  void  as  far  as  it 
^^fects  the  property  in  the  ship,  and  it  cannot  at  all 
^ter  tiie  l^al  or  equitable  title  of  the  defendants. 
Sut  it  is  important  for  you  to  look  at  it,  in  order  to 
jBce  the  purpose  for  which  the  defendants  were 
owners.    It.  is  for  you  to  say  <'  whether  or  no 
those  goods  were  furnished  upon  the  credit  of  the 
defendants.^* 

Verdict  for  the  defendants. 

VOL,  I.  p 
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1^24.  Vaughan  and  Bosanquet  Serjts.,  and  D.  F.  Jones 

C6x^  ^^^"  t^^  plaintiff. 

••  PeU  SeijtTindal  and -Hb/T  for  the  defendant  (a) 


(a)  Hie  case  of  Fletcher  and  another  v.  Reid  and  another^ 
was  tried  at  the  London  sittings  after  Hilary  term,  1824^ 

The  plaintifi  rested  their  case  on  the  admissions  oi  the  de- 
fendants, which  stated  that  the  plaintifi  had  done  certain  ne- 
ceuary  repairs  to  the  ship  AsiOf  to  the  amount  of  540^,  and 
had  made  out  their  bill  for  the  same  to  the  captain  and  own- 
ersy  and  sent  it  to  Bulmer;  that  during  the  time  of  doing 
these  repairs  the  defendants  were  registered  owners,  that  is  to 
Say,  from  November  1817  to  October  1818. 

Lord  GifvoedC.  J^  after  ofajectioQ  by  Taddyi  Seij.,  decided 
that  the  adtnispion  of  necessary  r|9pairs  having  been  done  ta  a 
ship,  of  which  the  defendants  were  legal  owners,  was  sufficient 
to  call  on  them  for  an  answer. 

Tdddy  Seij.  then  went  Into  his  case  and  showed,  that  Bulmer 
liad  conducted  the  afiirt  of  the  ship,  and  had  given  the  ordeta, 
but  failed  in  proving  that  the  defendants  were  merely  mort- 
gagees, and  the  question  was  left  to  the  jury,  whether  the 
plaintifi  had  dealt  with  Bulmer  as  the  a^nt  of  the  owners,  or 
had  given  him  credit  on  his  own  account,  and  the  jury  found 
for  the  plaintifi. 

Fdughan^  and  Bosanquet  Serjts.,  and  jD.  ^.t/bnet  foe  the 
plaintifis. 

Toddy  Seij.  and  Tindal  for  the  defendants. 

By  4  Geo.  4.  c.41.  the  former  registry  acts  are  repealed,  and 
the  law  consolidated  in  that  act,  and  «.4>3*  provides,  that  all 
transfers  of  ships,  or  shares  by  way  of  mortgage^  or  in  trail  for 
Me  for  the  payment  of  debts,  sludl  be  registeised  as  sudi^  and 
that  such  mortgiigees  or  trustees  ^  shall  not  be  demiped  to  be 
the  owners  of  such  ship  or  vessel,  share  or,  shares  th^eof, 
nor  shall  the  person  or  persons  making  such  transfer  de 
dciemed,  by  reason  thereof,  to  have  ceased  to  be  an  owner  or 
owners  of  such  shi^  or  vessel,  any  uiore  than  if  no  suck  ttaoa- 
§K  had  been  made,  'except  so  far  as  may  be  necessary  fisr.  this 
purpose  of  rendering  the  ship  or  vessel,  share  or  shasef  .so 
transferred  available  by  sale  or  otherwise,  for  die  pajrment  of 
the  debt  or  debts,  ,for  securing  the  payment  of  which  such 
transfer  shall  have  been  made." 
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HILARY   TERM, 
5hQ Geo.  IV.  1825. 


FIRST  SITTING  IN  TERM  IN  LONDON. 


M'INTYRE  V.  LAYARD,  Esq.  ?'"T't^h 

Trespass  and  false  imprisonment  Rules  of  court 

Two  rules  had  been  made  by  the  Court  from  SSS^or^'ex. 
which  this  record  issued,  as  to  the  examination  of  amining  Mrit* 
wkaesses  on  behalf  of  the  plaintiff  and  defendant  r^toriel^p 
i^on  interrogatories.  ^  ^a^cEl,""" 

fcndm^with  liberty  to  each  to  exhibit  cross  interrogatories;  and  one  of  the  rules 
otdere^  that  the  interrogatories,  depoaitionsy  Ac.  so  taken,  should  be  admitted,  read, 
adgmn  in  evidence  at  the  trial  of  the  cause,  wtmg,  aUjutt  exetpUont.  Semble, 
That  the  plaintiff  is  entitled  to  make  use  of  answers  to  interrcjratories  which  had 
haai  exlnbited  on  behalf  of  the  defendant,  ahhou^h  the  plamtin  had  not  examined 
ndh  witnesses  on  cross  interrofiatories :  Held,  that  if  the  plaintjff  reads  the  answers 
to  intcrrogatorief  put  by  the  ctefendant»  he  cannot  object  to  the  admissibility  of  some 
at  te  anaircray  because  they  refinnred  to  written  docomenti  which  were  not  produced. 

P  « 


it 
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,  ^^^-^  By  the  first  of  these  rules  it  was  ordered  that  the 
M*1ntyeb  trial  of  the  issue  in  this  cause  should  be  postponed 
Layard.  ""^'  *^^  sittings  after  the  next  term,  "  the  plain- 
"  tiff  hereby  consenting  that  the  defendant  shall 
"  examine  his  witnesses,  who  are  abroad,  upon  in- 
**  terrogatories,  and  that  their  depositions  may  be 
"  read  at  the  trial  in  case  of  their  absence.  And 
the  defendant  consenting  that  the  plaintiff^s  wit- 
nesses who  are  going  abroad  may  be  examined 
upon  interrogatories,  and  that  their  depositions 
may  be  read  at  the  trial  in  case  of  their  absence. 
And  that  each  party  be  at  liberty  to  cross-ex- 
amine upon  interrogatories,  and  that  their  depo- 
"  sitions  may  be  read  at  the  trial  in  case  of  their 
^* .  absence  ;  and  that  the  -clerk  of  the  rules  and 
•*  orders  of  this  Court  do  draw  up  a  rule  or  rules 
^*  of  their  examination  upon  the  production  of 
^*  counsel's  hand  for  that  purpose.*' 

By  the  second  rule  it  was  ordered  "  that  the 
"  defendant  be  at  liberty  to  examine  de  bene  esse^ 
"  such  of  his  witnesses  who  are  residing  at  the 
<<  island  of  Malta,  upon  interrogatories  to  be  ex- 
"  hibited  to  them  before  TV.  R.  and  H.  T.,  com- 
*^  missioners  named  on  the  part  of  the  defendant, 
*•  and  E.  F.  and  jE.  j!V.,  commissioners  on  the  part 
<<  of  the  plaintiff  And  that  the  plaintiff  be  at 
"  liberty  to  exhibit  cross  interrogatories  for  the 
««  examination  of  the  said  witnesses,  and  for  that 
"  purpose  notice  of  the  time  and  place  of  the  said 
^*  examimation  be  given  to  the  plaintiff's  i^gent  or 
^^  other  representative  there. "  And  it  is  also  order- 
^<  tcd  that  the  said  interrogatories,  depositions,  and 
<<  cross-examinations,  taken  in  mariner  aforesaid, 
«<  be  transferr^  under  the  tseal  of  the  aaid  com- 
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**  missioners  to  Charles  Shorty  Esq.,  clerk  of  the        1825. 
."  rules  and  orders  of  this  Court  on  the  plea  side     m'In'tybk 
"  thereof,  and  be  admitted  to  be  read  and  given  in  »• 

**  evidence  at  tJie  trial  of  this  cause^  saving  all  just 
"  exceptiofisJ* 


The  plaintiff's  counsel  having  called  the  clerk 
of  the  rules,  who  produced  the  original  rules,  to- 
gether with  the  interrogatories  and  depositions 
annexed,  proposed  to  read  the  answers  of  witnesses 
examined  on  interrogatories  on  behalf  of  the 
defendant,  and  who  had  not  been  examined  under 
cross  interrogatories  exhibited  by  the  plaintiff 

The  Attomey-Generalj  for  the  defendant,  con- 
tended that  the  plaintiff  was  not  entitled  to  make 
tise  of  these  answers  to  interrogatories  which  had 
l)een  exhibited  on  behalf  of  his  client,  but  it  was 
:Sot  the  defendant  to  make  use  of  them  or  not,  as 
Sie  thought  fit ;  to  allow  the  plaintiff  to  read  these 
answers  would  place  him  in  regard  to  his  witnesses 
Sn  a  different  situation  from  that  which  he  stands  in 
any  case  where  the  witness  is  called,  and  would 
l>e  in  effect  to  allow  him  to  cross-examine  his  own 
^itneas. 

Brougham  contended,  that  it  was  like  the  case 
where  the  one  side  calls  a  witness,  who  proves  facts 
which  makes  it  unnecessary  for  the  other  side  to 
prove  them,  and  whom  otherwise  they  must  have 
examined  in  chief,  and  cross  interrogatories  are 
always  in  the  nature  of  examinations  in  chief;  be- 
cause at  the  time  you  put  them,  you  do  not  know 
the  interrogatories  of  the  other  side,  the  only  dis- 

V  3 
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1825.       tinction  between  the  two  being  that  where  you  put 


M'Inttm     c*^^^ 

,   ••         tions. 

LAYAmiK 


leading 


Abbott  Ld.  C.  J.  received  the  evidence  without 
expressing  any  opinion  as  to  its  admissibility,  giving 
the  defendant  leave  to  move. 

Upon  the  interrogatories  and  answers  being 
ready 

Brougham  objected  to  some  of  the  answers  being 
received  in  evidence,  as  they  referred  to  what  wzs 
in  writing,  and  which  writing  was  not  produced; 
The  rule  contains  a  saving  of  all  just  exceptions, 
which  is  to  guard  against  the  admission  of  what  is 
not  strictly  legal  evidence. 

Abbott  Ld.  C.J.  If  you  take  upon  yourself  to 
use  these  examinations  of  witnesses,  I  must  con- 
sider you  as  the  party  putting  the  questions,  and 
you  must  take  the  answers  for  better  or  worse. 

Verdict  for  the  plaintiff  damages  20(ML 

Brougham  and  (Mtty  for  the  plaintiff. 
The  Attomei/'Generalf  Bxune^  Gumey^  J.  Parke 
and  Shepherd  for  the  defendant 
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SITTINGS  AFTER  TERM  AT  WESTMINSTER. 


CLARK  t;.  HUME.  ?r.r?™5: 

Covenant  by  the  assignee  of  lessor  against  the-  The  assiniee 
assignee  of  lessee.  ilL?Sr  S?' 

Plea,  that  the  estate,  right,  tide,  &c.  of  the  lessee  ^^^J^ 
did  not  vest  in  the  defendant  by  assignment  in  i5th  Nov. 
manner  and  form,  &c.    Issue  thereon.  bankr^iif** 

The  premises  in  question  were  demised  by  in-  *^«  premiia, 

c&rrviDff  on 

denture  of  lease  dated  80th  March  1818,  for  the  thebuuness 
term  of  Gj  years,  at  the  rent  of  68/L  a-year  to  ^tSeS^^ 
Sassen^  who  covenanted  for  himself^  his  ton  undi 


executors,  administrators,  and  assigns,  for  the  pay-  iii^and  Um- 
ment  of  the  rent,  at  the  four  usual  feasts,  &c.  iSroccarion. 

Hassen  took  possession  of  the  premises  under  tended.  But 
the  lease,  and  carried  on  the  business  of  a  brass  %c.  issjf 
founder  thereon.     In  Naoember,  1823,  he  became  f*^^^  ^* 
a  bankrupt,  and  on  the  15th  of  that  month  the  tTthe  Und. 
defendant  was  chosen  assignee.    At  the  time  of  J^uictwg- 
die  bankruptcy  there  was  a  considerable  portion  of  nee,  notwith- 
lent  in  arrear,  and  the  plaintiff  having  threatened  disdaime^had 
Ae  bankrupt  with  a  distress,  he  ^plied  to  the  J^^^ 
defendant,  who^  on  the   8th  of  December  1823f  lease  by  unng 
wrote  to  the  plaintiff  the  following  letter :  <— ■  for  Se  beSfit 


^  Sir, 

•«  I  b^  you  will  stay  taking  any  dis- 
tress  out  against  t^  tools  and  effects  belonging  to 
the  estate  of  William  Hasseth  of  No.  2.,  Norfolk 
Street^  your  tenant  I  l¥ill  now  engage  with  you 
that  your  situaticm  shall  not  be  worse  than  it  haa 

p  4 
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^^' ,  been,  with  respect  to  your  demand  for  rent,  until 
I  have  the  pleasure  of  seeing  you,  to  come  to  an 
arrangement'^ 

At  this  time  the  bankrupt  continued  in  posses- 
sion, conducting  the  business  in  the  same  mode  as 
before  the  bankruptcy,  finishing  old  orders,  and 
taking  new  ones.  The  defendant  came  to  inspect 
the  business  generally  twice  a  week,  and  furnished 
the  bankrupt  with  money,  for  the  purposes  of  the 
business;  the  bankrupt  kept  the  accounts,  and 
transmitted  the  books  every  week  to  the  defendant. 
This  continued  up  to  the  month  of  Jpril  1823.  On 
the  22d  December  182S,  the  defendant  wrote  to  the 
plainti£^  announcing  his  intention,  as  assignee  of  the 
bankrupt,  not  to  accept  the  lease  of  the  premises^ 
and  on  the  25th  of  March  delivered  the  lease  to 
the  plaintiff,  who  received  it,  but  after  consulting 
his  attorney,  returned  it  to  the  defendant 

Abbott  Ld.  C.  J.  in  summing  up  said,  the  sin- 
gle question  for  you  to  decide  is  whether  or  no  the 
estate  in  these  premises  vested  in  the  defendant 
Now  by  the  assignment  of  all  the  estate  and  effects 
of  the  bankrupt  to  the  defendant,  the  term  in  ques- 
tion would,  by  operation  of  law,  vest  also,  provided 
the  assignee  acquiesces  in  the  vesting  of  the  estate. 
But  in  order  that  the  creditors  of  a  bankrupt  may 
not  be  burthened  with  a  lease  which  so  far  from 
being  valuable  would  be  a  charge  to  the  creditors, 
the  law  has  provided  that  the  assignee  may  dissent ; 
Now  although  an  assignee  in  words  or  in  writing 
declares  his  intention  to  refuse  the  estate,  yet  if,  in 
fact,  he  takes  advantage  of  it,  he  is  not  relieved  from 

18 
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the  charges  incident  to  it.  A  mere  nominal  dis-  ^  1825. 
sent  is  not  sufficient,  it  must  be  one  in  fact  and  in 
substance.  If  you  think  that  the  defendant  did 
take  to  these  premises  and  carry  on  the  trade  there 
for  the  benefit  of  the  creditors  he  has  done  more 
than  the  law  allows  an  assignee  to  do  before  he 
exercises  his  right  of  declaring  off.  A  reasonable 
time  is  permitted  for  that  purpose,  but  no  case  has 
gone  so  far  as  to  say  that  an  assignee  may  continue 
the  trade  for  the  benefit  of  the  creditors,  and  afler 
that  refuse.  If  you  think  the  defendant  has  car- 
ried on  the  trade  for  the  benefit  of  the  estate,  you 
will  find  for  the  plaintifi*;  if  you  think  it  was  done 
in  friendship  for  the  bankrupt  merely,  your  verdict 
must  be  for  the  defendant 

Verdict  for  the  plaintiff  for  34/.  being  one  half 
a  year's  rent 

Scarlett  and  R.  V.  Richards  for  the  plaintiff. 
Marry att  and  Comyn  for  the  defendant 


An  express  assent  to  the  assignment,  as  far  as  regards  leases 
belonging  to  the  bankrupt,  is  necessary  to  vest  such  leases  in 
the  assignees  of  the  bankrupt.  Copdand  v.  Stephens^  1 B.  &  A. 
S&S.  The  mere  putting  up  the  premises  to  auction  by  the 
assignees  for  the  purpose  of  ascertaining  their  value,  without 
descrSiing  themselves  as  owners,  does  not  fix  the  assignees. 
Turner  v.  Richardson^  7  East,  335.  And  where  the  assignees 
kept  the  bankrupt's  effects  on  the  premises  for  nearly  a  year, 
and  paid  rent  to  protect  the  effects  from  a  distress,  under  a 
protest  |igainst  accepting  the  lease,  and  afterwards  sold  the 
effects  on  the  premises  and  removed  them ;  at  the  same  time 
they,  with  the  assent  of  the  landlord,  put  up  the  lease  for 
sale,  but,  there  were  no  bidders,  and  they  afterwards  kept  the 
keys  for  three  months,  not  being  asked  for  them  by  the  land- 
loud,  and  making  no  other  use  of  the  premises :  it  was  held  that 
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1825.  they  were  not  liable  as  asBigneet  of  the  lease.  Wheeler  r.Bra^ 
nuAf  3  Campb.  340.  The  assignees  of  a  bankrupt  released  the 
bankrupt's  under-tenant  of  part  of  the  premises,  and  afterwards 
being  asked  by  the  landlord  to  elect,  refused  the  ongioal 
lease :  Held  that  they  were  not  liable  as  assignees  of  the  tenn. 
HiU  ▼.  DobUf  8  Taunt.  325.  But  intermeddling  with  and  asBian- 
ing  the  management  of  a  farm  has  been  decided  to  be  an  elec- 
tion to  take.  ThofMs  v.  Pemberton^  7  Taunt  206.  And  the 
entering  and  taking  possession  was  held  to  bind  the  assignees, 
though  the  bankrupt's  effects  were  on  the  premises,  and  the 
kejTS  were  given  up  immediately  after  the  eflfects  were  sokL 
Hanson  ▼.  Sieventon,  1  B.  &  A.  303.  See  also  Hastings  ▼• 
Wilson,  1  Holt.  M. P.  C.  290.;  and  Broome  ▼.  Robinson^ 
7  East,  339. 


Feb.  IS,  1825.  ^^^  ^*  tit^rriijii. 

An  indictment  Xhis  was  an  indictment  for  perjury,  which  stated 
c^'^i^ttolin  **  that  the  defendant,  being  in  custody  for  debt, 
Dlrf)to?8^^*  duly  presented  a  petition  for  his  dischargCp  to- 
Court,  alleged  gether  with  his  schedule  to  the  Court  for  £he 
S£t^  relief  of  Insolvent  Debtors.  That  the  defendant 
^"^^-^hat  ^  *^®  ^^^  Court  swore  that  the  contents  of 
hb  schedule     the  Schedule  and  all  and  every  part  thereof  were 

PJ^^J^urt  t™^  ^^^  *^^*  *^®  defendant  by  the  oath  sfore- 
contained  a     gaid    falsely,  wickedly,    and   corruptly  swore  in 

^SIT^  substance  that  the  said  schedule  contained  a  fidl, 

d^^owine  *™^  ^^  perfect  account  of  aU  debts  owing  to  him 

to  him,  at  the  time  of  presenting  his  petition ;  whereas  in 

^^^^^dhi  truth  and  in  fact  the  said  schedule  did  not  contain 

^  ^d  "ot*"  ^  ^^  *™^  ^^^  perfect  account  of  all  debt^  owing 
contain  a  full,  to  him  at  the  time,  &c.,  and  so  the  defendant 
feS^i^iSf'  committed  wilful  and  corrupt  perjury,''  &c. 

ofalldd>t8 

owing tohim"  without  specifyioff  any  debts  omitted:  Held,  that  this  indi^flMnt  wai 

clearly  bod,  and  that  no  trial  ought  to  be  had  upon  it. 
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Before  the  jury  were  all  sworn.  The  Lord  Chief  1825. 
Justice  retired  into  the  adjoining  room,  and  con- 
sulted the  other  Judges  who  were  then  sitting  for 
the  dispatch  of  term  business,  and  upon  returning 
into  Court  his  Lordship  called  upon  the  counsel 
in  the  cause  and  delivered  the  following  judg- 
ment. 

I  have  desired  that  the  jury  might  not  be  all 
sworn,  in  order  that  I  might  take  the  opinion  of 
my  learned  brothers  on  the  propriety  of  trying  this 
indictment,  and  they  all  agree  with  me  that  I 
ought  not  to  consume  time  in  any  such  inquiry. 
It  is  quite  impossible  that  the  defendant  can  know, 
from  allegations  so  vague  and  indistinct,  what  is  to 
be  proved  againsit  him ;  they  convey  no  informal 
tion  whatever  of  the  particular  charges  against 
which  he  ought  to  be  prepared  to  defend  himself* 
I  remember  the  case  of  T Anson  v.  Sttuirt  (a), 
which  was  an  action  for  a  libel  describing  the  plain- 
tiff as  a  swindler,  and  a  justification  that  the  de- 
fendant had  been  guilty  of  divers  acts  of  swindling 
and  fraud,  and  on  a  demurrer  to  this  plea  the  Court 
hdd  that  it  was  too  general  to  be  sustained. 

This  indictment  is  equally  indefinite.  Sitting 
here  I  have  no  power  to  quash  this  indictment,  and 
I  therefore  order  the  case  to  be  struck  out  of  the 
list     I  will  take  no  notice  of  such  a  record.  (V) 

Brodrick  and  Prendergast  for  the  prosecution. 
Andrews  for  the  defendant. 


(a)  1  T.  R.  748. 

(b)  See  Rex  r.  Deacon,  supra,  p.  27*    Rex  v.  Tremeamef 
wpm,  p.H7. 
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F^'^Tls!5:         SMITH  and  Another  v.  DE  WRUITZ. 

ti^M^^^'  Assumpsit  by  the  indorsees  against  the  acceptor 
holder  of  a      of  a  bill  of  exchange. 

change  made.  The  defence  was,  that  Crozaz^  the  drawer  of  the 
J^J^®  ^  bill,  to  whose  order  it  was  payable,  had  originally 
not  admissible  received  it  from  the  defendant,  to  raise  money  for 
^u^^^t  ^6  defendant  That  an  agent  of  the  defendant 
att^bdoreel.*'  had  by  his  desire  procured  the  bill  from  Crozaz^  in 
ment  made  Order  to  rctum  it  to  the  defendant,  and  that  Crozaz 
E^e'l^J^  fraudulently  got  the  biU  out  of  the  agent's  hand, 

and  indorsed  it  to  the  plaintiffi,  after  he  had 
committed  an  act  of  bankruptcy,  by  absconding 
within  their  knowledge,  and  upon  which  he  had 
subsequently  been  declared  a  bankrupt  The  bill 
was  not  due  at  the  time  of  the  indorsement  The 
assignees  had  got  possession  of  the  bill  from  the 
plaintiffs,  but  finding  they  had  no  title  on  it 
against  the  defendant,  had  returned  it 

For  the  defence  Marryatt  offered  to  prove  the 
declarations  of  Crozaz$  made  whilst  he  was  in  pos- 
session of  the  bill. 

Scarlett  objected,  and  said  that  it  was  needless 
to  argue  the  point,  as  it  had  recently  been  decided 
by  the  Court  of  King's  Bench,  in  Shcpw  v.  Broome, 
in  which  case  a  new  trial  had  been  granted,  be- 
cause such  declarations  had  been  received  on  the 
ground  that  such  evidence  was  not  admissible 
against  a  holder  who  acquired  the  bill  before  it 
became  due. 
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Abbott  Ld,  C.  J.  assented  to  this,  and  rejected       1825. 
the  evidence.  "^;;^ 

Verdict  for  the  defendant         «'• 

De  Wbuitz. 

Scarlett  and  F.  Pollock  for  the  plaintiffi. 
Marryatt  and  Comyn  for  the  defendant. 


In  ShttiDY.Broomey  TrinityTermylSU.ex relatione BarnewiU^ 
and  4f  Dow.&  Ry.731.  it  was  decided  that  the  declarations  of  one 
who  had  been  holder  of  a  bill  made  after  he  had  negociated  it, 
irere  not  admissible  against  a  subsequent  holder,  to  whom  the 
bill  was  transferred  whilst  current ;  on  the  ground,  that  such 
stdwequent  holder  did  not  sue  as  the  trustee  of  the  preceding  one 
nor  stand  on  his  title,  but  on  that  acquired  by  the  hon&Jide 
taking  of  the  bill.  In  Pocock  v.  Billings^  supra  127-  2  Bing. 
269.  It  was  held,  that  in  order  to  make  sudi  declarations 
evidence,  they  must,  at  all  events,  be  made  by  a  then  holder  of 
the  bill.  It  would  seem  that  where  the  plaintiff  is  trustee,  or 
stands  on  the  title  of  the  previous  holder  of  the  bill  or  note, 
whose  declarations  are  offered,  such  declarations  are  admissi- 
ble, though  made  after  parting  with  the  bill  or  note,  being 
equally  against  the  interests  of  the  person  making  them,  and 
such  seems  to  have  been  the  opinion  of  the  Court  in  delivering 
judgment  in  Shato  ▼•  Broome. 


EGERTON  V.  FURZMAN. 


WsSTXINSTn, 

Feb.  18, 18S5. 


The  plaintiff  and  a  third  person  laid  a.  wager  upon  jj^g^^j^ 
the  event  of  a  battle  between  two  dogs,  and  had  a  8take4ioider 
respectively  deposited  with  the  defendant  as  a  of  ado^S^it, 
stake-holder,  a  sum  of  money  which  was  to  be  paid  «<>  ^  P»d 

"^  ji  •      J      •    over  to  the 

pvjsr  by  him  after  the  wager  was  determmed,  to  winner  after 

the  event  was 
^tetemniied.  Hie  money  was  not  demanded  of  the  stake-holder,  until  after  the  event 
«M  deteraiiBed.   The  Judge  discharged  the  juiy  from  giving  any  verdict. 
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ISI2S.      the  successful  party.    Some  dispute  having  arisen 

Egbbton     between  the  parties  respecting  the  fairness  of  the 

*-         battle,  the  plaintiff  being  the  unsuccessful  party, 

claimed  his  proportion  of  the  9um  deposited,  from 

the  defendant,  and  on  bcfing  refused  broi^ht  this 

action  to  recover  it 

Abbott  Ld.  C.  J.  On  these  circumstances  be- 
ii]^  opened  to  the  jury  by  Broughamf  enquired 
whether  the  plaintiff  had  demanded  his  money 
firom  the  defendant  before  the  battle  was  fought, 
and  on  being  informed  that  diis  was  not  the  case, 
he  disdiarged  the  jury  from  giving  any  verdict  in 
die  cause,  saying  that  he  would  not  sit  to  try  which 
dog  won  the  battle.  He  also  said  he  had  oflen 
taken  the  same  course  before,  in  similar  circum- 
stances. (6r) 

Brougham  and  Holt  fox  the  plaintiff. 
Scarlett  itod  Chitty  for  the  defendant 

(a)  It  has  been  established  by  a  series  of  cases,  that  money 
deposited  in  the  hands  of  a  stake-holder,  on  a  wager  illegal  in 
its  nature,  may  be  recovered  back  from  the  stake-holder,  afler 
the  event  is  decided,  if  demanded  before  it  has  been  paid 
over ;  see  Cctton  v.  Thurland^  5  T.R.  405.  Smith  v.  Bickmore^ 
4  Taunt.  474>.  BaU  v.  Carttvright^  7  Price,  540.  And  at  all 
events,  whether  the  wager  is  illegal  or  not,  either  party  de- 
manding his  deposit  before  the  wager  is  won,  is  entitled  to  have 
it  returned  to  him,  and  on  refusal,  may  maintain  an  action 
against  the  stake-holder.  Ekham  v.  Kmgiman^  1  B.  &  A.  68S. 
Ta^  V.  Lefuky,  9  Efst,  49. 

In  Robinson  v.  Meartf  Easter  term,  1825,  ex  relatione  Cress- 

HndU  Abbott  Ld.  C.  J.  said,  *^  The  case  ofEgerton  v.  Furzman 

.   was  presented  to  me  at  the  trial,  as  a  case  in  which  I  was  to  be 

ealled  upon  to  decide  the  question  of  which  dog  won,  and  on 

that  ground  alone,  Itisfilied  to  try  the  cause.*'    ThiM  a  Judge 

15 


AFTER  HILARY  TERM,  6  GEORGE  IV. 


et5 


k  juitified  in  8tri]u|ig  causes  out  of  the  paper,  where  the  atten- 
tion of  the  Court  would  be  occupied  in  deciding  upon  foolish 
wagers,  to  the  prejudice  of  more  important  business ;  see  Br&wn 
V.  Leesoih  2  H.  Bla.  43.  Squires  v.  Whuhen^  S  Campb.  140. 
Dikhbum  v.  CroUsmkh^  4  Campb.  152.  EUham  v.  Kingsman, 
1  B»  ft  A.  688.  Rex  v.  Deaconf  supra  27.  n.  a.  But  it  should 
seem,  after  the  case  of  Cotton  v.  TTiurlandf  above  cited,  that  it 
is  not  in  the  discretion  of  a  Judge  to  refuse  to  try  an.  action 
brought  to  recover  a  deposit  from  a  stakeholder,  however  fri- 
volous or  illegal  the  wager  may  be.  The  Court  of  Exchequer, 
m  Bate  v.  CkirUoright^  set  aside  a  nonsuit,  in  an  action  against 
the  stakdiolder,  where  the  Judge  had  nonsuited,  on  the  ground 
of  an  action  of  that  nature,  being  a  waste  of  time  and  an  hind- 
rance of  the  business  of  other  suitors. 


1825. 


EofiaxoN 

V, 
FuRZMAN. 


ADJOURNED  SITTINGS  IN  LONDON. 


TURNER  V.  HADEN  and  Others. 


GotLOHALty 

JFV^.ss,  ias5. 


This  was  an  action  by  the  pladntiff  as  indorsee  Held  that  the 
against  the  defendants  as  acceptors  of  two  bills  of  t^^f  n^ 
exchange  j  one  for  the  sum  of  S6/.,  dated  4th  Jtme  ^^^/*^' 
1824,  the  other  for  60/.  4^.  Qd.  dated  14th  June  banker's  in 

18«4i  X<m^,ware 

lo^v.  not  ducharged 

Both  bills  were  accepted  payable  at  Messrs.  £k™]j^^ 
Marsh  and  Co.  Bemers  Street.     The  first-men-  the  holder 
tioned  biU  became  due  on  the  21st  August  1824,  jS^^ 
the  other  on  the  31st  of  the  same  month.  J*^^' 

It  apipeared  that  the  defendants  who  kept  an  ac-  er's  before  * 
count  with  Messrs.  Marsh  atid  Co.  had  alwajrs  a  ^^ch^^ 
larger  balance  in  tiie  hands  of  Marsh  and  Co.  verai  weeks 
firmh  the  lime  of  drawing  the  bills  to  the  time  became^due;^ 
Marsh  and  Co.  stopped  payment,  wjk.  the  13th  ^^  ^^^^ 
September  in  the  same  year,  than  the  amount  of  ataiitunes^up 
both  these  bUls.  SSISST 

e^tyhsA  a  balance  in  their  hands  suffioient  to  cover  the  acceptanoet. 
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1^'  ^  Scarlett  for  the  defendants,  contended  they  were 
discharged  from  all  liability  upon  these  biUs  by  the 
laches  of  the  holder  in  not  presenting  them  for 
payment  within  a  reasonable  time.  That  although 
since  the  1  &  2  G.  4.  c.  78«  an  acceptance  like  the 
present  does  not  oblige  the  holder  to  present  the 
bill  for  payment  at  the  place  named,  still  the  ac- 
ceptor will  be  exonerated  where  he  proves  an  ac- 
tual loss  sustained  by  him  in  consequence  of  an 
omission  to  present  the  bill  at  such  place  within  a 
reasonable  time.  Rhodes  v.  Gent^  5  B.S^A.  244. 
though  before  the  statute  1  &  2  Geo.  4,  c.  78,  re- 
cognizes the  principle  contended  for. 

Parke  for  the  plaintiff  relied  on  the  case  of  &- 
hag  V.  AUtboU  4tM.  ^  S.  462. 

Abbott  Ld.  C.  J.  directed  the  jury  to  find  a 
verdict  for  the  plaintiff  giving  the  defendants 
liberty  to  move. 

Verdict  for  the  plaintiff 

J.  Parke  and  Cameron  for  the  plaintiff 
Scarlett  and  Hutchinson  for  the  defendants. 


In  the  following  Easter  Term,  Scarlett  moved 
to  set  aside  this  verdict  on  the  ground  of  laches  in 
the  holder  in  not  presenting  the  bill  for  payment 
at  Marsh  and  Co.  in  a  reasonable  time.  The 
Cotut  refused  the  rule,  (a) 


(a)  See  Bayley  on  Bills,  178,  4th  edit. 
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TODD  and  Others  v.  ROBINSON.  ^^.'^^^825. 

Assumpsit  for  p^oods  sold  and  delivered.  '^^  defcnd- 

rrn  .     .  •      *"^*»  *  Imen- 

The  plaintiffi  were  wholesale  linen-dealers  in  draper  in 
London,  the  defendant  a  shopkeeper  at  Driffield  in^Ieverd'in- 
in  Yorkshire.  ^\"^^d  jTi 

The  defendant  had  employed  one  WomaCy  who  as  his  aseot, 
resided  in  London^  to  order  goods  to  be  sent  to  him  on^dk 
by  the  plaintiffi  on  credit.  Six  parcels,  so  ordered,  8^*.^  ^® 
weire  received  and  paid  for  by  the  defendant.  Unen^irapen 
The  first  of  these  dealings  took  place  on  1st  March  ^.^J'thhout 
1823,  and  in  November  following  it  was  discovered  the  authority 
that  Womac  had  ordered  goods  in  the  defendant's  ^nt,  orders"  " 
name  to  be  sent  by  the  usual  conveyance  without  g°<^*  |°  ^ 

•  •'  •'  name  to  be 

the  defendant's  authority,  and  had  himself  inter-  sent  bj  the 
cepted  and  appropriated  them  to  his  own  use,  and  ^"^ ^m' 
afterwards  absconded.  tercepu  them 

This  action  was  brought  to  recover  the  sum  of  use:  Held, 
45/: }  and  it  was  proved  that  the  defendant  had  in  JJ^jSriJ^ 
fact  authorized  Womac  to  order  goods  to  the  whole  liable  for  such 
amount  with  the  exception  of  14/.     The  payment  Sgbytheprel 
of  this  sum  was  resisted,  on  the  ground  that  the  J^^^^ri^dTo 
plaintiff  trusted  Womac  at  their  own  peril,  and  that  piuntiffi  to 
the  defendant  was  not  liable  beyond  what  he  had  SJ^^f  *  ** 
actually  authorized  Womac  to  order.    The  plain- 
tiffi and  the  defendant  never  met  until  the  dis- 
covery of  Womac* s  frauds. 

Abbott  Ld.  C.  J.  The  liability  of  the  defend- 
ant to  the  only  disputed  part  of  this  demand  de- 
pends on  the  question,  whether  the  defendant  has 

VOL.  I.  Q 
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^^  ^  by  his  own  acts  and  conduct  constituted  Womai 
his  general  agent  to  order  goods.  The  authorit) 
actually  given  in  each  particular  instance  to  Wanuu 
can  only  be  known  to  the  defendant  himself;  the 
plainti£&  can  only  look  to  the  appearances  held  out 
by  him ;  and  it  is  for  you  to  say  whether  the  de- 
fendant by  his  own  act  and  conduct  had  induced 
the  plaintiffs  to  believe  that  Womac  was  his  agent 
for  the  purpose  of  ordering  these  goods.  If  you 
think  he  has  so  authorized  the  plaintiff  to  treat 
Womac  as  his  agent,  then  the  defendant  is  answer- 
able notwithstanding  he  may  in  this  particular  in- 
stance have  given  Womac  no  such  instructions. 

Verdict  for  the  plaintiffi  for  the  whole  demand. 

Scarlett  and  F.  Pollock  for  the  plaintiffi. 
Denman  C.  S.  and  J.  Parke  for  the  defendant. 


See  Hazard  v.  TreadxjoeUy  1  Str.  506*  Boutton  v. 
1  Ld.  Raym.  224.  Whitehead  v.  TuckeU,  15  East,  40a  Lord 
Ellenborouoh's  judgment  in  Pickering  v.  Buskf  15  East,  43. 
Neal  V.  Erving^  lEsp.  N.P.C.  61.  Where  there  have  been  no  pre- 
vious dealings  from  which  an  authority  to  buy  on  credit  can  be 
implied,  a  master  is  not  liable  for  goods  furnished  to  the  ser- 
vant in  his  name.  1  Show.  95.  Boubon  v.  Arsldeuy  S  Salk.  234. 
Stubbing  v.  Heintz^  Peake's  N.P.C.  66.  Pearce  v.  RogerSf 
S  Esp.  N.  P.  C.  214.    Rusby  v.  Scarlett,  5  Esp.  N.P.C.  76. 
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STIERNELD  ».  HOLDEN  and  Another.        S^fSs. 

Trover  for  a  quantity  of  coffee.  Afactorpiticef 

This  action  was  brought  in  the  name  of  Baron  ^Jof^a^ 
Stiemeld  to  recover  the  value  of  80  bags  of  coffee  broker  as  se- 
consigned  to  him  firom  Demarara.  advance  to 

The  coffee  was  the  produce  of  certain  estates  in  ^^^^^^ 
Demarara^  which  formerly  belonged  to  a  person  of  tions  to  seiL 
the  name  of  Fileen*    Upon  the  death  of  Fileen^  the  gold  before*^ 
Swedish  government  appointed  certain  curatora  to  ?*^g'^°^^ 
take  the  management  of  the  estates  for  the  benefit  directions:  the 
of  those  who  were  interested  in  them :  the  Swedish  SCT^nSn 
ambassador,  the  present  plaintiff,  was  the  ai?ent  of  ^r^  ^^ 

.,  X        •     xif-  5  the  broker. 

the  curators  in  this  country. 

Fot  some  time  before  the  arrival  of  the  coffee, 
which  was  the  subject  of  the  present  action,  a  Mr. 
Stewart  had  been  employed  by  the  plaintiff  and 
also  by  the  curators  to  receive  and  sell  the  produce 
of  these  estates.  The  consignments  were  generally 
made  to  the  plaintiff  but  sometimes  to  Stewart ; 
when  made  to  the  plaintiff  he  indorsed  the  bills  of 
lading  to  Stewart,  who  disposed  of  the  goods,  and 
accounted  for  the  proceeds  to  the  curators  of  JPi- 
fem'5  estates. 

In  1823  the  plaintiff  went  to  France,  and  on  his 
departure  left  with  Mr.  Stewart  a  written  authority 
to  open  all  letters  that  might  come  for  him  from 
Demarara  during  his  absence,  and  to  indorse  in 
his  name  any  bills  of  lading  which  they  might  con* 
tain. 

About  the  25th  November  182S,  the  plaintiff 
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1825.  being  in  France^  the  bills  of  lading  of  the  goods  in 
Stieenbld  question  came  in  a  letter  addressed  to  the  plaintiff 
»•  from  Demarara^  and  Mr.  Stewart  opened  the  letter 
and  took  out  the  bills  of  lading.  On  the  26th 
November^  Stewart  delivered  these  bills  of  lading 
to  the  defendants  with  the  following  indorsement 
on  each  of  them :  "  deliver  the  within  mentioned 
cofiee  to  Messrs.  Holden  and  Vanhonse^  or  their 
order  p.  proc.  of  Baron  Stiemeld.     Mr.  Stewart.** 

When  Stewart  delivered  the  bills  of  lading  to 
the  defendants  he  directed  them  to  sell  the  coffee, 
and  ait  the  same  time  requested  them  to  advance  a 
sum  of  money  to  which  he  conceived  the  proceeds 
of  the  sale  would  amount  at  the  current  prices  at 
that  time ;  the  defendants  accordingly  accepted  a 
bill  for  1500/.  at  three  months ;  this  bill  Stewart 
discounted  immediately,  and  applied  the  money  to 
satisfy  his  own  engagements.  It  appeared  that  the 
defendants  would  not  have  made  this  advance  to 
Stewart  had  he  not  indorsed  to  them  the  bills  of 
lading.  Stewart  was  at  this  time  considerably  in 
advance  to  the  lileen  estate.  The  bill  of  the  de- 
fendants became  due  on  the  29th  February  1824, 
and  was  duly  honoured. 

It  appeared  that  Stewart  had  on  former  occa- 
sions placed  bills  of  lading  of  the  proceeds  of  the 
Fileen  estate  in  the  hands  of  the  defendants  for  the 
purposes  of  sale,'  and  that  the  defendants  knew  that 
Stewart  was  not  the  owner  of  the  coffee  in  question 
but  only  the  agent  for  the  Fileen  estate. 

Before  the  defendants  sold  the  goods  in  question 
they  consulted  Stewart^  who  agreed  with  them  that 
on  account  of  the  state  of  the  markets  an  imme- 
diate sale  was  desirable.    Stewart  stopped  payment 
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on  the  28th  November.  On  the  Srd  December  the  .^^\  ■, 
goods  were  sold  by  auction  at  the  prompt  of  a  ^ubneld 
month  or  one  per  cent  discount  on  previous^  pay- 
menty  the  net  proceeds  of  which  sale  were 
1508iL  7^*  ^d.  No  countermand  of  the  authority  to 
sell  was  given  to  the  defendants  by  the  plaintiff,  or 
any  person  on  his  behalf,  until  the  6th  December^ 
after  the  sale  had  taken  place ;  nor  did  it  appear 
that  the  defendants  were  informed  of  Stewarfs 
having  stopped  payment  until  that  day» 

The  Attorney-General  for  the  defendants  sub- 
mitted that  upon  this  evidence,  the  plaintiff  could 
not  recover  in  this  form  of  action ;  had  the  goods 
been  demanded  before  the  defendants  had  con- 
tracted to  sell,  then  indeed  a  subsequent  sale  might 
have  amounted  to  a  conversion  ;  but  in  the  present 
case  the  plaintiff  is  clearly  not  entitled  to  recover. 

Marry  ait  for  the  plaintiff.  Stewart^  in  placing 
the  goods  in  the  hands  of  the  defendants,  and  ob- 
taining an  advance  to  himself  on  their  security,  vfss 
guilly  of  a  breach  of  his  duty  as  a  factor ;  the  de* 
fendants,  who  knew  that  he  was  exceeding  his  au- 
thority, were  parties  to^the  wrong  which  he  did  to 
his  principal,  and  in  assuming  sny  dominion  over 
goods  which  thus  wrongfully  came  into  their  hands, 
were  guilty  of  a  conversion,  and  were  therefore 
liable  to  this  action  even  before  the  sale.  But  the 
sale  itself  was  without  authority,,  and  was  a  new 
act  of  conversion.  Stewart  bad  the  power  to  put 
the  goods  into  the  defendant's  hands  to  sell  ttem 
for  his  principal  j  he  Jiad  no  power  to  put  them 
into  their  hands  to  sell  for  the  purpose  of  securing 
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IS2S.  an  advance  made  to  himself.  It  is  in  this  latter 
Stieencld  manner  that  he  has  assumed  to  deal  with  the  goodst 
and  the  dale  which  was  made  under  a  power  thus 
usurped  by  the  factor,  is  without  lawful  authority^ 
and  amounts  to  a  conversion.  The  direction  to 
sell  given  by  Stewart  to  the  defendants,  is  accessary 
to  the  pledge  which  he  made  to  them,  and  is 
tainted  by  its  iUegality.  It  would  be  highly  in- 
convenient that  a  sale  should  be  held  lawful  under 
such  circumstances,  as  the  person  employed  is 
under  a  temptation  to  sell  at  a  price  which  would 
cover  his  advance,  although  it  might  not  be  the 
highest  he  could  procure.  And  it  is  no  answer 
to  this  that  no  such  loss  has  arisen  here.  The  ar- 
gument is  drawn  from  the  general  impolicy  of 
allowing  a  man  to  have  an  interest  contrary  to  his 
duty,  not  from  a  particular  inconvenience  having 
arisen  in  an  individual  case. 

Abbott  Ld.  C.  J.  It  appears  to  me  that  as 
there  was  a  dear  authority  to  seU,  and  no  revoca^ 
tion  by  the  plaintiff  of  that  authority  prior  to  liie 
sale,  this  action  cannot  be  maintained.  If  th^*e  is 
an  actual  sale  under  the  authority  of  the  proprietor 
of  the  goods,  trover  cannot  be  maintained ;  whether 
an  action  for  money  had  and  received  will  lie,  is 
another  question ;  but  in  the  present  form  of  action, 
I  am  of  opinion  that  the  plaintiff  cannot  recover. 

Nonsuit,  with  liberty  to  move  to  enter  a  verdict 
for  150SL  7s.  9d. 

Marrtfott,  Gumey,  and  Mauk  for  the  plaintiff 

The  Attorney-General  and  F.  Pollock  for  the 
defendants. 
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StI£RN£LI> 

In  the  following  Easter  Term  Marryatt  moved      „ j^j^ 
to  set  aside  this  nonsuit,  and  enter  a  verdict  for 
the  plaintiff,  and  cited  the  cases  of  M^Combie  v» 
Davies,  6  East  538.     Truettel  v.  Barandon^   1  B.. 
Moore,  543.  Featherstonhaugh  v.  Johnston,  8  Taunts 
237. ;   but  the  Court  refused  the  rule,   being  of 
opinion  that  the  action  should  have  been  money 
lad  and  received,  and  not  trover.    The  Court  ob- 
served, that  Stewart  had  clearly  an  authority  from 
the  plaintiff  to  indorse  tlie  bills  of  lading,  and  in 
pursuance  of  that  authority  he  authorised  the  de- 
fendants to  sell ;  there  was  no  pretence  for  saying, 
that  the  defendants  acted  otherwise  than  hondjide, 
in  the  sale  of  these  goods,  there  being  no  evidence 
of  their  having  made  any  sacrifice  for  the  purpose 
of  reimbursing  themselves  the  advance  they  had 
made  to  Stewart,  the  circumstance  even  of  his  failure 
not  in  fact  being  known  to  them  at  the  time  of 
the  sale.   If  the  sale  had  not  been  warranted,  then, 
certainly,  the  plaintiff  would  not  be  bound  to  accept 
the  proceeds  of  the  goods,  but  might  recover  in 
the  present  form  of  action.     Stewart  authorized 
the  defendants  to  sell,  and  also  authorized  them  to 
apply  the  proceeds  of  such  sale  to  the  defendants' 
own  use  in  liquidation  of  the  advance  they  had  made 
to  him.  He  was  justified  in  authorizing  them  to  sell, 
and  the  sale,  therefore,  cannot  be  impeached.  The 
defendants  are  not  authorized  in  retaining  for  their 
own  use  the  produce  of  this  sale ;  but  for  the  mis- 
application of  such  produce,  this  is  not  the  proper 
fonn  of  action. 
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ADJOURNED  SITTINGS  IN  LONDON. 


^IT^^.  LEIGH  V.  SMITH. 

Feb,2i.  1825. 

In  order  to  joLssumpsit  agoinst  the  defendant,  a  wharfinger, 
^^J^JlgJ^  for  not  safely  shipping  certain  casks  of  tallow  to 
from  his  re-     the  plaintiff  at  Liverpool. 

wSds  left  wiS  The  casks  had  been  delivered  at  the  defendant's 
him,  to  be  sent  i^;^hSrf  in  Loudon^  and  a  receipt  given  containing 
delivery  to  the  the  terms  on  which  the  defendant  received  goods 
othCT  officer^  for  shipment  The  dispute  in  the  cause  was  whe- 
of  the  ship  by  t^cr  or  no  the  casks  had  actually  been  put  on  board 

which  thev  &re 

to  be  con.  the  MoTS^  in  which  vessel  they  were  to  be  sent  j 
cwwy?  ^^    ^^  delivered  into  the  custody  of  the  persons  having 

charge  of  the  ship,  so  as  to  relieve  the  wharfinger. 
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Tot  the  defendant  it  was  proved,  that  the  casks  had     ^  18^- 
been  rolled  alongside  the  ship,  then  lying  close  to 
the  wharf  and  taking  in  her  cargo,  and  not  traced 
iurther ;  and  a  witness  was  asked  what  was  the 
usage  in  shipping  goods  at  wharfs  coastwise. 

This  was  objected  to  on  the  ground  of  there 
l>eing  a  written  agreement.  But  His  Lordship  re- 
ceived the  evidence  on  the  authority  of  Cobban  v. 
Downey  5  Esp.  N.  P.  C.41.  The  witness  stated,  that 
they  generally  gave  the  goods  to  the  ship^s  crew,  who 
took  them  on  board,  and  that  they  usually  deliver- 
ed them  in  charge  to  a  mate  of  the  ship. 

« 
Best  C.  J.  in  summing  up,  said,  the  question  is, 

whether  the  casks  were  lost  by  the  negligence  of 
the  master  of  the  ship,  or  by  that  of  the  defendant. 
By  the  terms  of  the  contract,  the  defendant  under- 
talces  to  ship  these  goods  on  board  some  vessel.  It 
lies  upon  him,  therefore,  to  show  that  he  has  done 
this;  it  is  not  enough  to  show  a  delivery  to  a 
ship's  crew  merely,  they  must  be  delivered  to  the 
mate  of  the  ship  or  to  some  officer.  The  case  to 
which  I  have  been  referred,  shows  that  to  be 
necesisary,  and  the  usage  proved  in  this  case  cor- 
responds with  it. 

Unless  you  are  satisfied  the  casks  were  actually 
ddivered  into  the  charge  of  some  officer  of  the 
ship,  the  plsdntifT  is  entitled  to  your  verdict 

Verdict  for  the  plaintiff 

Wilde  Serjt  and  J.  Parke  for  the  plaintiff 
Vaughan  Ser) t  and  E.  La:wes  for  the  defendant 
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GuiLDHAix,         OILMAN  and  Another  t;.  ROBINSON. 

Feb.22,lS25. 

The  defend-  GooDs  sold  and  delivered. 

d^er^b  °'         Th®  plaintiffs  were  linen-drapers  in  London^  tlie 

rorkshireMd  defendant  a  shopkeeper  in  Yorkshire.    The  facts 

stances  em-  of  this  case  Were  similar  to  those  in  Todd  and 

ftuVen?'  O^^^  V.  Robinson,  supra,  p.  217. ;   and  the  ac- 

to  purchase  tion  arose  out  of  frauds  committed  by  Wonuw  on 

g^d's  of  the  the  same  defendant  Several  instances  were  proved 

plaintiffs,  {^  which  the  defendant  had  paid  the  plaintiffs  for 

linen-drapers  ,  i      •  •  i.     i  i  •       i 

in  Lmdon,  goods  Ordered  on  credit  by  Womac,  and  received 
theimSority'  ^Y  t^®  defendants,  and  the  demand  in  this  case  was 
of  the  defend-  for  70/1   for  ffoods  Ordered  of  the  plaintifls  by 

ant,  orders         „,  t  •       i  i       /• 

goods  in  his  Womac,  and  put  in  the  same  mode  of  conveyance  as 
^  by^b^e^  had  been  recognized  by  the  defendant  in  former 
usual  convey,  dealings.  Thosc  goods  Womac  had  got  possession 
ten^pto  them  of,  and  had  in  fact  ordered  without  any  authority 
^**"Hdd,  ^^^  *^^  defendant.  Womac  resided  in  London^ 
that  the  dcN.  and  the  plainti£&  and  defendant  had  not  seen  each 
We  for  such  '  Other  in  the  transactions  until  the  discovery  of  Wo^ 
T^  ^e  *^'  wwc'^  frauds,  who  had  been  convicted  of  obtaining 
previous  deal-  goods  uudcr  falsc  pretcuces. 
p"wnS6,and  Several  instances  were  proved  in  which  the 
with  other      defendant  had  ordered  $roods  on  credit  through 

persons,  held  ^^  "^ 

out  J.  j9.  as     Womac  of  other  London  tradesmen  in  1823,  the 

^nt"r^ur.   time  of  the  dealings  in  question. 

Sase  goods.  \      Yot  the  defendant,  it  was  contended  that  he  was 

not  liable  beyond  the  authority  actually  given  to  Wo- 
mac.  That  a  general  agency  could  only  be  implied 
from  particular  authorized  dealings,  in  cases  were 
general  agencies  were  usual  in  the  common  dealings 
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of  mankind,  and  in  particular  trades.  That  it  was  not       1 825, 
usual  for  country  shopkeepers  to  constitute  general      gilm aw 
agents  to  order  goods  of  the  wholesale  London  trades-     „   «^- 

Robinson 

men,  and  that  in  this  respect  the  case  was  distinguish- 
able both  from  the  authority  implied  between 
master  and  servant,  and  the  authority  to  under- 
write, inferred  from  one  or  more  recognized  in- 
stances. 

Best  C.  J.  in  summing  up  to  the  jury,  said,  that 
the  question  for  thein  to  consider  was,  whether  or 
no  the  defendant  had  held  Womac  out  to  the  world 
as  his  general  agent  to  order  goods.  That  such 
agency  could  not  be  implied  from  a  single  recog- 
nized dealing ;  but  if  in  repeated  instances  he  had 
recognized  his  authority  to  order  goods  in  his  name 
and  credit,  he  had  so  far  made  him  his  general 
agent.  That  it  would  be  mischievous  to  hold  that 
the  party  who  had  clothed  another  with  his  credit 
and  authority  should  be  allowed  to  screen  himself 
fiom  such  responsibility.  If  you  think  the  de- 
£endant  has  held  Womac  out  as  his  general  agent, 
you  will  find  for  the  plaintiffs. 

Verdict  for  the  plaintiffs,  70/.  (a) 

Wilde  Seijt.  and  F.  PoUockfor  the  plaintiffs. 
Vaughan  Seijt.  and  Pcarke  for  the  defendant. 


(a)  See  Todd  and  Others  v.  Robinson,  supra,  p.  217.  and  notis. 
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S'^''ii^5  BROMLEY,  Assignee  of  HORNE,  a  Bankrupt, 

V.  KING. 

Thcdedar-       jisSUMPSIT. 

ations  of  a  _  f  n  -r^ 

hankniptmade      In  Order  to  prove  the  trading  of  Hornet  a  wit- 

nmtcy^we"^"  ^^^^  ^^  asked  to  a  conversation  with  Home  be- 
not  admissible  fore  the  bankruptcy,  in  which  he  had  stated  his 

to  prove  the      ,     .  j  •       ^       /•.      j- 

trading,  in  an  being  engaged  in  acts  of  trading. 

^^^^  ^^"^       This  was  objected  to  by  PeU  Serjt  for  the  de- 

fendant,  on  the  general  principle  that  the  bankrupt 
is  inadmissible  to  support  the  bankruptcy,  and  that 
the  only  instances  in  which  his  declarations  are 
receivable,  are  the  admissions  of  a  debt  made  be- 
fore bankruptcy,  and  his  declarations  made  at  the 
time  of  an  equivocal  act.  The  first,  because  such 
admissions  are  obviously  against  the  interest  of  the 
person  making  them  j  ihe  second,  to  show  the  cha- 
racter of  the  ict  brought  forward  as  an  act  of 
bankruptcy.  That  no  such  reason  applied  to  the 
trading  which  was  capable  of  distinct  and  inde- 
pendent proof. 

Wilde  Seijt.  The  declarations  of  a  bankrupt 
being  admissible  to  show  both  the  petitioning  cre- 
ditor's debt  and  act  of  bankruptcy  must  be  also 
evidence  to  prove  the  trading.  There  is  no  distinc- 
tion, and  no  case  has  been  shown. 

Best  C.  J.  The  general  rule  undoubtedly  is, 
that  a  bankrupt  is  incompetent  to  support  the  com- 
mission. The  instances  in  which  his  declarations 
are  received,  are  exceptions  to  the  general  rule. 
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and  that  on  the  grounds  stated ;  I  know  of  no 
other  instance  in  which  his  declarations  are  admis- 
sible to  establish  any  chain  of  the  proof  necessary 
to  the  title  of  the  assignees.  And  I  think  it 
would  be  extremely  dangerous  to  admit  such  proofi 
it  being  impossible  to  ascertain  whether  such  de- 
clarations were  not  made  with  the  very  purpose  of 
the  bankruptcy.  I  am  clearly  of  opinion  that  tlie 
evidence  ought  to  be  rejected. 


The  case  of  Parker  v.  Barker ,  1  Bro.  &  Bing.  9f 
was  afterwards  cited.  His  Lordship,  after  reading 
that  case,  said,  that  he  retained  his  opinion ;  but  as 
some  such  evidence  seemed  to  have  been  there  ad- 
mitted, it  would  be  better  to  receive  the  proof)  and 
give  the  defendant  leave  to  move  to  enter  a  non- 
suit. 

Verdict  for  the  defendant. 

Wilde  Seijt  and  Kelly  for  the  plaintiff. 
Pell  Serjt  and  Tindal  for  the  defendant 


NORTON  V.  HEREON. 


GuiLDHALLy 

Feb,^%,  1825. 


This  was  an  action  of  assumpsit  for  the  breach  of  The  defend- 
the  following  agreement  declared  on  specially.         ten  agrement 
"  Memorandum  of  agreement  made  this  14th  day  «xprc«ed  to 

^  "^    be  made  by 

otApriL  1824.  between  George  Herron  on  behalf  himself  on  be- 

half  of  X  J. 
of  the  one  part,  and  the  plaintiff  of  the  other  part,  stipulated  to  execute  a  lease 
of  ccartain  prenises  to  the  plaintiff.    These  premises  were  proved  to  belong  to  A,  B.: 
liddy  that  the  defendant  was  personally  liable. 


830  CASES  AT  NISI  PRIUS,  C.P. 

^^^25.  of  Edward  Barron^  of  Norwich^  in  the  county  o\ 
NoETON  Norfolk  J  of  the  one  part,  and  James  Norton  of  the 
jj^-  other  part,  viz.  first,  the  said  George  Herron  doth 

hereby  agree  to  execute  unto  the  said  James  Nor- 
ton a  lease  of  all  the  messuage,  late  in  the  posses- 
sion of  Nicholls^  situate  in  the  High  Street,  Bo* 
rough,  with  the  appurtenances,  to  hold  to  him  the 
said  James  Norton,  his  executors  and  assigns, 
from  the  ISth  day  of  Mat/,  being  the  half-quartei 
between  Lady  day  and  Midsummer  day  next,  foi 
the  term  of  7)  1^9  or  21  years,  at  and  under  the 
usual  rent  of  ISO/,  payable  quarterly,  which  lease 
shall  contain  all  the  usual  covenants ;  all  outgoings 
to  be  cleared  up  by  the  said  George  Herron  to  the 
said  ISth  day  of  May,  and  the  said  James  Norton 
doth  agree  to  put  the  said  premises  in  tenantable 
repair. 

(Signed)        "  George  Herron. 

"  James  Norton.'* 

The  premises  in  question  belonged  to  Edward 
Barron,  whose  agent  in  the  management  of  them, 
the  defendant  was;  the  lease  was  not  executed 
owing  to  the  refusal  of  the  tenant  in  possession  to 
quit 

The  cases  of  Appleton  v.  Binks,  5  East,  148. 
BurreU  v.  Jones,  3  B.  &  A.  47.  Iveson  v.  Coning- 
ton,  1  B.  &  C.  160.  were  cited  for  the  plaintiflT,  to 
show  that  the  agreement  made  the  defendant  per- 
sonally liable. 

For  the  defendant  it  was  argued,  that  the  con- 
tract was  made  expressly  on  the  behalf  of  the 
principal  to  whom  the  subject  matter  of  the  agree- 
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ment  belonged :  and  it  was  attempted  to  distin^ 
guish  between  deeds  and  parol  agreements. 

Best  C,  J.  It  is  impossible  to  distinguish  this 
case  from  those  cited :  the  defendant  has  clearly 
and  in  terms  made  himself  responsible,  although 
he  commences  by  describing  himself  as  agent. 
No  such  distinction  as  that  contended  for  exists, 
and  it  is  negatived  by  the  authorities  referred  to. 
Verdict  for  the  plaintiff,  damages  75/.  (a) 

Pen  and  TVilde  Serjts.  and  Crowder  for  the  plain- 
tiffi 

VaugJian  Seijt.,  E.  Lowes  and  Thessiger  for  the 
defendant 
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Norton 

V. 

Hkbiiom. 


{a)  See  Cass  v.  RuddUy  2  Vern,  M.  Ca.  280.      Cla^hill  v. 
FHzgerald,  1  Wils.  28.  58. 


ROWLAND  V.  ASHBY  and  Another. 

Assumpsit  for  goods  sold  and  delivered. 

The  defence  was,  the  plaintiff  was  a  partner  in 
>  the  transaction  in  questioft  with  his  son,  who  had 
been  made  a  bankrupt,  and  that  the  defendants 
had  settled  the  claim  with  the  son. 

To  prove  the  partnership,  the  attorney  to  the 
commission  against  the  son,  who  produced  the 
examination  of  the  plaintiff  taken  before  the  com- 
missioner, was  asked  whether  the  plaintiff  had  not 
at  the  examination,  admitted  that  he  was  in  part- 
nership with  his  son.     There  was  no  such  admission 


GuTLDHALLy 

March3,\S2S, 

Parol  evi- 
dence is  ad- 
missible to 
prove  matters 
deposed  by  a 
party  on  his 
examination 
before  com- 
missionen  of 
bankrupt,  ma- 
terial to  the 
inquiry,  such 
matters  not 
being  contain- 
ed in  the 
vFritten  ex- 
amination 
taken  by  the 
commlsdooers* 
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'> 


V, 
ASHBY. 


1825.  in  the  written  examination  produced.  It  was  ob- 
RowLAND  jected  by  the  counsel  for  the  plaintiff  that  the  writ- 
ten examination  was  the  only  evidence  of  what 
passed  before  the  commissioners  material  to  the 
inquiry,  that  the  matters  sought  to  be  given  in  evi- 
dence were  material,  and  the  plaintiff  had  been 
questioned  to  them.  That  it  must  be  presumed 
the  commissioners  had  done  their  duty,  and  made 
a  faithful  account  of  the  plaintifPs  evidence.  That 
the  case  was  the  same  as  the  examination  of  a  pri- 
soner before  a  magistrate  under  the  statutes  of 
Philip  and  Mart/,  where  the  examination  taken  by 
the  magistrate  was  the  only  proof,  and  nothing 
could  be  added  by  parol. 

Best  C.  J.  I  think  I  ought  to  receive  the  evi- 
dence if  it  should  appear  that  the  matter  to  be 
added  was  material  to  the  examination,  but  that 
very  strong  proof  ought  to  be  adduced  of  the 
plaintifTs  having  said  that  which  is  alleged.  The 
Stat,  of  Philip  and  Mary  has  been  used  for  a  dif- 
ferent purpose  than  was  intended ;  and  my  opinion 
is,  that  upon  clear  and  satisfactory  evidence,  it 
would  be  admissible  to  prove  something  said  by  a 
prisoner  beyond  what  was  taken  down  by  the  com- 
mitting magistrate,  (a) 

Verdict  for  the  plaintiff. 

Vaughan  Seijt.  and  R.  V.  Richards  for  the  plaintiff. 
Wilde  Seijt  and  Chitty  for  the  defendant 


(a)  See  the  elaborate  judgment  of  Grose  J.  in  Lumbers  Case^ 
2  Leacb;  C.  C.  554i,  4th  edit,  where  it  was  held  that  a  voluntary 
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confession  by  a  prisoner  on  his  examination  before  a  magistrate, 
reduced  into  writing,  was  admissible,  though  the  magistrate 
had  neglected  to  sign  it,  and  the  prisoner  had  refused.  The 
object  of  the  acts  of  Philip  and  Mar^  is  there  said  to  be,  to 
enable  the  judge  and  jury  to  see,  whether  the  witnesses  are 
consistent  or  contradictory  in  the  evidence  they  give. 

Parol  evidence  is  admissible  of  a  prisoner's  declarations 
before  a  magistrate,  when  no  written  examination  was  taken 
down.  Rex  v.  HclU,  cited  in  Rex  v.  Lambe,  2  Leach,  C.  C.  559- 
A  written  examination  before  a  magistrate  will  not  exclude  a 
previous  parol  declaration  made  to  a  third  person,  and  not 
reduced  into  writing.  Mac  Nolly  on  Evidence,  45.  Starkie 
ofk  Evidence,  Part  IVv  p.  5L 

Hie  object  of  the  examinations  taken  by  commissioners  of 
bankrupts  is  to  perpetuate  testimony,  5  Geo.  2.  c.  30.  s.  41 .  The 
examination  of  a  party  taken  by  the  commissioners  is  evidence 
against  him,  though  part  only  of  his  depositions  were  taken 
down,  if  read  over  to  him  and  signed  by  him.  Milward  v. 
Forhesj  4  Esp.  172. 


1825. 


w^ 


WILLIAMS  and  Others  t;.  RAWLINSON. 


Girir.DHALL, 
3farr// 4,1 825. 


Debt  on  bond  in  the  penal  sum  of  10,000/.  dated  a  bond  con- 
7th  January  1822.  g-^^ 

The  condition,  after  reciting  that  John  Threlfall  and  save 
had  for  some  time  past  had  a  banking  account  obUgeel^fo^ 
with  the  plaintiflS,  stated  "  that  if  the  said  John  "  »4J*^  ^^ 

1  1     1    11    /»  •  **  *ney,  in 

TkrelfaUy  his  heu^  &c.  do  and  shall  from  time  to  their  banking 
time,  and  at  all  times  hereafter  reimburse,  and  fully  ghouidwithin 
pay  and  satisfy  the  said  plaintifis  or  the  survivor  or  ^"  y«^  «<*- 

^  J  ^  *  vance  or  pay, 

or  be  liable  to  advance  or  pay  for  or  on  account  of  their  accepting,  discounting,  &c.  any 
bQl  of  exchMige,  notes,  &c.  which  A.  B,  should  from  time  to  time  draw  upon  or  make 
pmble,  &c.  at  thdr  house;  and  also  other  sums  which  they,  within  the  period  afore- 
wd,  thoold  otherwise  lay  out,  pay,  &c.  on  the  credit  of  the  said  A,B,^  or  on  his 
aooonnt;  and  also  all  such  wages  and  allowances  for  advancing,  pajring,  &c.  such  bills, 
ftc  adrances,  payments,  engagements,  and  accommodations,  not  ejteeed&ng  the  sum  of 
BOOOL  m  the  uMe,  together  with  interest  on  such  ad^nces,  &c. :  Held  to  guarantie 
nmning  accounts  and  not  satisfied  by  the  first  payment  of  5000/.  Held  alBO,that  such  bond^ 
OQi^tto  be  stamped  with  a  9/.  stamp  under  55  G.3.  c.lS4.  Schedule,  Part  I.  tille  Bond. 

VOL.  I.  R 
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1825-       survivors  of  them,  and  all  and  every  other  person 
Williams    ^^  persons  who  shall  or  may  become  partner  or 
^'         partners  with  them,  or  either  of  them  in  the  bank- 
ing business,  their  and  each  of  their  executorsi,  &c» 
every  sum  and  sums  of  money  which  they  the  said 
plaintifis.  Or   the  survivor  or  survivors  of  them, 
Or  Any  partner  or  partners  in  their  said  banking 
business,  shall  within  ten  years  from  the  date  here- 
of, advance  or  pay,  or  be  liable  to  advance  or  pay 
for  or  on  account  of  their  accepting,  indorsing, 
discounting,  paying,  or  satisfying  any  bill  or  bills 
of  exchange,  drafts,  notes,  orders,  or  other  engage- 
ments whatsoever,  which  he  the  said  John  Threl- 
Jail  shall  from  time  to  time  draw  or  cause  to  be 
drawn  upon  them,  or  make  payable  at  their  said 
banking  house,  and  also  all  and  every  other  sum 
and  sums  of  money  which  they  the  said  plaintiffs, 
and  the  survivors,  &c.  shall  within  the  period  afore- 
said, otherwise  lay  out,  pay,  or  advance,  or  become 
in  anywise  liable  to  pay  on  the  credit  of  the  said 
John  ThrelfaUy  or  on  his  account  to  any  person  or 
persons  whomsoever,  and  also  all  such  wages  and 
allowances  for  advancing  and  paying  such  bill  or 
bills,   drafts,   notes,   acceptances,   advances,  pay- 
ments, engagements,  and  accommodations  not  er- 
ceedmg  the  sum  of  5000L  in  the  whole^  together 
with  interest  for  such  sum  and  sums  of  money  as 
they  or  any  of  them  shaU  from  time  to  time  advanc^ 
&c.  as  is  usually  charged,  &c.  and  shall  indemnify 
and  save  harmless,  &c.  then  this  obligation  to  lie 
void  otherwise  to  remain  in  full  force  and  eSfecif 
The  stamp  on  the  bond  was  of  the  value  of  d^ 
At  the  time  the  bond  was  ddivered,  ThrelfiiU 
was  indebted  to  the  plaintifis  in  3500/.,  and  it  did 
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nMiappear  that  this  was  communicated  to^the  de-       1825. 
iwjdAQt  or  ^e  other  aireties  on  the  bond.     The     williIw 
deati^ga  between  Tkrelfall  and  the  plaintiff  sub-    _     ^^ 
seqnesit to  the  bond  were  to  the  amount  of  850,000/. 
jndiMLymmitB  to  iiiat  amount  minus  400/.  had  been 
nmdft  ♦.  ? 

rThreei  objections  Mrere  made  by  Cross  Serj.  fpt 
the  defendant  1st  that  the  condition  of  the  bond 
enlj  gBflnntied  dealings  to  the  amount  of  5000L 
and  therefore  the  bond  was  satisfied  by  the  payment 
of  tfae&9t5000/.  that  was  incurred,  and  that  it  was 
not  meant  to  extend  to  running  dealings  beyond 
that  sum. 

Sdlgr*  That  if  the  condition  should  be  construed 
to  extend  to  floating  balances  during  the  whole  ten 
years,  the  bond  would  be  invalid  for  want  of  a  Q5L 
^§xm^  :iaa9f3(iuch  as  the  sums  secured  would  in 
J^^.99?^  be  ijide^te,  and  he  referred  to  Scotl  v. 
.4^IP!R^4;^^^^^^»  2  Price  20. 
JiAl^J-  T^^  ^^  defendant  could  not  be  made 
|9|l4fit;for;d|e^^^  balance  at  the  time  of  the 
.bglld  direo^y^r  indirectly ;  that  the  plainti£&  were 
bound  a^^^ag^st  the  sureties  to  have  applied  all 
the  payments  made  subsequent  to  the  bond  to  the 
present  iiccount 

Ti^t  all  the  cases  in  which  it  had  been  held  that 
payments  made  generally  were  to  be  applied  to  the 
first  items  in  the  accounts  were  between  the  original 
parties,  and  the  principle  had  never  been  enforced 
against  sureties. 

Best  C.  J.  Upon  the  construction  of  this  instru- 
ment I  feel  no  difficulty.  It  is  quite  clear  that  the 
paities  intended  to  guarantie  the  floating  account 
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Ravlinson. 
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1825.  during  the  period  stipulated  for,  but  to  limit  their 
WiLUAifs  liability  not  to  dealings  to  the  extent  of  5000L  but 
to  any  one  default  to  that  amount.  Upon  the  2d 
point  the  case  is  equally  clear.  The  sum  to  be  re- 
covered on  this  bond  is  limited  to  5000L  and  that 
brings  it  immediately  within  the  words  of  the  stamp 
act.  Upon  the  third  point  I  think  the  best  p 
wiU  be  to  take  the  verdict  for  the  whole  su 
with  liberty  to  the  defendant  to  move  to  reduce  i 
to  400/. 

Verdict  for  the  plaintiffs,  damages  3,500/L  (a 

Wilde  Seijt.  for  the  plainti£&. 

Cross  Serjt  and  J.  Parke  {or  the  defendant. 


In  the  following  Easter  Term,  Cross  Se^  ap- 
plied for  a  new  trial  on  th^  two  first  pointSi  and 
also  to  reduce  the  damages  to  the  sum  of  iOOL 
The  Court  were  of  opinion  that  the  two  first  ob- 
jections were  unfounded,  but  granted  a  rule  fud 
to  reduce  the  damages  on  the  third  point,  which 
has  been  since  discharged  after  argument. 

(a))  See  Mason  v.  Pritchard,  12  £a«t,  227.     S.  C  SCampb. 
^  4S6.    Kirbi^  r.  The  Duke  of  Marlborough,  2  M.  ft  8. 18. 
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OXFORD  CIRCUIT.— OXFORD. 
Coram  Littledalk  J. 


DOE  on  the  demise  of  KERBY  v.  CARTER.        Qx'«». 

JlfisreA  3,1835. 

Ejectment  by  Dr.  Kerby  as  the  vicar  of  Bampton  The  incum- 
to  recover  possession  of  glebe  land  in  the  defend-  ^^  may*  "^^ 

ant's  possession.  tain  eject- 

The  counsel  for  the  plaintiff  proved  that  the  de-  paiti^m  po«- 
fendant  had  been  tenant  to  Dr.  BicJiards  who  pre-  *^"^^^® 
ceded  the  lessor  of  the  plaintiff  in  the  enjoyment  though  the' 
of  the  living ;  and  gave  in  evidence  a  notice  to  a  umaicy^from 
quit  by  Dr.  Richards  to  the  defendant  which  ex-  y*""  ^  y^a^ 
pired  previous  to  the  demise.     The  counsel  for  the  predecessor,  is 
defendant    cross-examined    the  witnesses  with  a  "'^^P"^- 
view  to  shew  that  the  defendant's  tenancy  did  not 
expire  at  the  time  to  which  the  notice  had  rela- 
tion. 

LiTTLEDALE  J.  was  of  opiuion  that  this  was  im- 
material, as  the  new  vicar  had  a  right  to  immediate 
possession  notwithstanding  the  tenancy  recognized 
by  his  predecessor. 

The  counsel  for  the  plaintiff  then  proved  the  in-  The  institu- 
stitution  and  induction  of  the  lessor  of  the  plaintiff  toaiiuhig,^c- 
to  the  living  previous  to  the  date  of  the  demise.       atmg  thcces- 

o  r  sioDofhispre* 
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Doe  on  the 

demise  of 

Kerby 

V, 

Caktee. 

decessor,  fol- 
lowed by  in- 
daction,  is 
sufficient  evi- 
dence to  sup- 
port an  eject- 
ment; though 
the  predeces- 
sor is  shewn  to 
have  been  in 
possession ; 
and  no  other 
evidence  of 
his  cession  is 
given. 


Tal/burd  for  the  defendant,  submitted  that  as  the 
plaintiff's  counsel  had  shewn  Dr.  Richards  in  pos- 
session  of  the  living,  they  were  bound  to  prove  his 
resignation,  otherwise  the  institution  and  induction 
of  his  successor  would  be  void. 

TauntoTif  for  the  lessor  of  the  plaintiff,  replied 
that  as  the  institution  purported  to  be  "  on  the  ces- 
sion of  Dr.  RichardSf'*  this  was  sufficient  prima 
facie  evidence  to  sustain  the  induction. 

Tal/burdf  on  the  other  hand,  contended  that  this 
recital,  was  not  the  best  evidence  of  the  resignation, 
which  must  have  been  accomplished  in  a  more 
formal  manner,  and  consequently  it  could  not  be 
received. 


LiTTLEDALE  J.     I  think  that  as  the  letters  of  in- 
stitution recite  the  cession,  that  is  sufficient  primd 
fade  evidence  of  the  cession  being  duly  made, 
especially  as  it  is  acted  on ;  and  that  the  plaintiff 
is  entitied  to  recover. 

The  plaintiff  accordingly  obtained  a  verdict 

Taunton  for  the  plaintiff 
Talfburd  for  the  defendant. 


Talfourd  in  the  following  Easter  Term  moved 
for  a  new  trial,  on  the  ground  of  misdirection ;  but 
the  Court  refused  to  grant  a  rule. 
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HEREFORD. 


Coram  LiTTLBDALE  J. 


EVANS  w.  VERITY.  J*".""!?;, 

jlforcA  23,1825. 

Assumpsit  for  lands  bargained  and  sold,  with  the  Held  that  a 
usual  money  counts.  SSS^"^ 

The  only  evidence  to  sustain  the  action,  applied  mentofasum 

^  C2U6  lO  UTlw 

to  the  "  account  stated,"  and  was  as  follows :  piaintifljwouid 

The  plaintiff  m   a  conversation   with  the  de-  gTm  tS'S^ 
fendant  said,  "  pay  me  the  10/.  you  owe  me,"  the  verupona 
defendant  said  he  would,  provided  the  plaintiff  had  account 
not  moved  the  grates,  which  he  considered  as  fix-  *'*^- 
tores;  the  plaintiff  in  reply  denied  that  they  were 
fixtures,  and  told  the  defendant  that  if  he  would 
not  pay  him  he  would  sue  him. 

Matde  for  the  defendant  contended,  that  this 
was  not  an  unqualified  admission  of  any  sum  due, 
and  consequently  the  plaintiff  must  be  nonsuited. 

LudUm  for  the  plaintiff.  The  defendant  is  asked 
to  pay  that  which  he  owes :  in  his  answer  he  does 
not  deny  that  he  owes  the  sum  named,  but  insists 
that  he  is  not  liable  to  pay  it,  on  a  ground  which 
would  not  afford  any  defence  to  an  action  for  the 
money.     The  non-delivery  of  fixtures  might  be  the 
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1825.  matter  of  a  cross  action,  but  is  not  a  matter  of  set- 
off.  Here  an  item  of  10/.  is  admitted  to  be  due  on 
one  side  of  the  account,  and  no  item  of  account  on 
the  other  side  is  insisted  on  or  stated. 

LiTTLEDALE  J.  The  plaintiff  here  does  not 
prove  any  consideration  on  which  the  defendant 
became  indebted  to  him,  but  insists  on  his  right  to 
recover  upon  an  admission  of  liability,  made  by  the 
defendant  on  a  statement  of  account  between  them. 
If  the  whole  of  the  conversation  be  taken  together, 
it  appears  to  me  there  is  no  admission  of  liability. 

Nonsuit 

Ludlow  and  Cross  for  the  plaintiff. 
Maule  for  the  defiendant. 


In  the  following  Easier  Term,  Ludlow  moved 
to  set  aside  this  nonsuit  and  contended  that  the 
defendant's  admission  of  the  debt  was  in  no  wise 
weakened,  because  the  defendant  at  the  same  time 
chose  to  set  up  a  claim  which  might  have  been  a 
fit  subject  for  an  action  of  trespass. 

The  Court  in  refusing  the  rule  stated,  that  the 
defendant  might,  by  what  passed,  have  meant  that 
he  would  have  paid  the  10/.  if  he  had  had  all  he 
bargained  for ;  and  if  so,  it  is  no  acknowledgment 
of  10/.  being  due.  It  is  not  an  unqualified  ac- 
knowledgement, but  only  an  admission  that  lOL 
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would  have  been  due  if  something  else  had  not       1825. 
happened.  l^s^ 

Rule  refused.      „  «'• 

VKaiTY. 


Knofides  v.  Michel,  13  East,  249-     Highmore  v.  PrimrasCf 
5  M.  &  S.  65. 


Hereford. 
REX  V.  HOBBY.  March  24, 

1825. 

The   defendant  had  been  indicted  for  a  misde-  On  the  trial 
meanour  at  the  last  assizes,  when  he  had  pleaded  meanour,  die 
not  ffuilty,  and  traversed  to  the  present  assizes.         prosecutor 

°        "^  *  cannot  appear 

for  the  pur- 

The  case  being  called  on,  Cross  for  the  prosecu-  SCatTonfn^ 
tion  required  before  the  jury  were  sworn  that  the  the  .proof  of 
defendant  should  prove  notice  of  trial,  stating  that  trial, 
he  appeared  only  to  question  the  sufficiency  of  the  p^^utm^ap- 
notice,  and  not  for  the  prosecutor  generally.  peare,  he  can- 

For  the  defendant  it  was  objected  that  the  pro-  proof  of  ^ 
secutor  could  not  appear  by  counsel  or  otherwise,  "o^^^^- 
unless  he  appeared  generally. 

Cross,  in  support  of  his  right  to  oppose  the  proof 
of  notice  without  appearing  generally,  mentioned 
the  practice  of  appearing  to  object  to  notice  of  ap- 
peal at  sessions. 

In  answer  to  this  it  was  said  that  in  the  case  of 
appeals  to  sessions,  notice  was  required  by  statute 
to  give  the  court  jurisdiction,  and  always  formed  a 
part  of  the  appellant's  case,  in  trials  whether  civil 


24S 


CASES  AT  NISI  PRIUS» 


1825. 


or  criminal,  tiiere  is  no  practice  to  require  proof  of 
notice  of  trial.  In  misdemeanors,  if  the  prosecutor 
appears  by  counsel  or  otherwise,  noproof  of  notice 
can  be  required,  if  he  do  not  appear,  the  defendant 
on  proof  of  notice  by  affidavit,  will  be  entitled  to 
his  acquittal.  If  he  fail  in  such  proof,  the  court 
may  adjourn  the  trial. 

LiTTLEDALE  J.  after  consulting  Garrow  B.,  held 
that  the  prosecutor  must  appear  generally  or  not  at 
all,  and  that  if  he  appeared  he  could  not  call  for 
proof  of  notice  of  trial. 

He  accordingly  appeared  by  his  counsel:  the 
trial  proceeded,  and  the  defendant  was  acquitted. 

Cross  and  Pofwell  for  the  prosecution. 
Ludlow  and  Meade  for  the  defendant. 


HSEBFOKB. 

March  i^f 
18S5. 

On  an  indict- 
ment for  a 
fbrdble  entry 
and  detainer 
under  the  sta- 
tutes of  R,  S. 
and  Jac,  \^ 
thepar^ 
grieved  is  not 
a  competent 
witness. 


REX  V.  BEAVAN  and  Others^ 

Indictment  on  the  statutes  of  R.  2.  (jL)  and 
Jac.  1.  (i.)  for  a  forcible  entry,  and  expulsion  from 
and  detainer  of  a  messuage,  &c.  of  which  the  pro- 
secutor Charles  Roberts  was  possessed  for  an  un- 
expired term  of  years. 

The  indictment  had  been  removed  by  certiorari 
into  the  King's  Bench  at  the  instance  of  the  de- 
fendants. 


(a)  5  R.  2.  St.  1.  c.  7.  and  15  R.  2.  c.  2. 

(b)  3lJac.l.c.l5. 
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The  wife  of  the  prosecutor  being  called  as  a     ^  1825. 
witness  for  the  prosecution, 

Maule  for  the  defendants  objected,  that  she  was 
incompetent,  on  the  ground  of  her  husband's  in- 
terest. This  is  not  like  the  ordinary  case  of  a  pro- 
secutor who  has  nothing  to  gain  or  lose  by  the 
event  of  the  prosecution.  If  the  defendants  be 
convicted,  the  prosecutor  will  be  entitled  under  the 
statutes  of  R.  2.  and  Jac.  1.  to  restitution  of  his 
term,  and  has  therefore,  a  direct  interest  in  the 
event  of  the  cause. 

Whitcombe  for  the  prosecution.  The  court  of 
King's  Bench  will  not  necessarily  award  restitution. 
The  justices  below,  indeed,  are  bound  to  give  such 
a  judgement  on  a  condition  for  forcible  entry  under 
the  statutes,  but  it  is  discretionary  whether  the 
court  of  King's  Bench  will  do  so.  The  interest, 
therefore,  of  a  prosecutor  is  too  remote,  and  con- 
tingent to  disqualify  the  witness. 

LiTTLEDALE  J.  cxprcsscd  himsclf  strongly  of 
opinion  that  the  witness  was  incompetent,  on  the 
ground  of  the  prosecutor's  interest,  and  compared 
the  case  to  that  of  an  informer,  who  is  an  incom^ 
petent  witness  in  support  of  a  conviction  when  he 
is  entitled  to  a  part  of  the  penally,  but  stated  that 
as  there  was  no  express  decision  on  the  subject  he 
would  save  the  point. 

The  defendants  were  acquitted,  (a) 


(a)  The  law  of  eridence^as  it  relates  te  the  competency  of 
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^^'  ,         Whitcombe  for  the  prosecution. 
Mavle  for  the  defendants. 


witnesses  interested  in  the  event  of  a  criminal  proceeding, 
seems  not  very  consistent  ¥nth  itself. 

On  the  one  hand,  the  cases  in  which  an  informer  entitled  to 
a  part  of  the  penalty  on  a  conviction  before  a  justice  of  the 
peace,  has  been  held  incompetent ;  those  in  which  the  party 
injured  is  said  to  be  competent  in  support  of  an  indictment  for 
perjury,  because  he  cannot  avail  himself  of  the  conviction  obtain- 
ed by  his  own  testimony ;  and  those  in  which  a  party  who  would 
be  liable  on  an  instrument,  supposing  it  genuine,  has  been  held 
incompetent  to  show  it  forged,  because  he  was  supposed  to 
have  an  interest  in  the  conviction;  all  go  to  show  that  in- 
terest, in  the  event  of  a  criminal  proceeding,  disqualifies  a 
witness. 

On  the  other  hand,  there  are  cases  in  which  the  most  ilirect 
interest  does  not  render  the  witness  incompetent.  A  prose- 
cutor, entitled  to  a  reward  on  conviction,  has  always  been 
admitted  as  a  witness.  With  respect  to  the  owners  of  goods 
which  have  been  stolen,  and  who  are  competent  witnesses, 
though  entitled  to  the  restitution  of  the  stolen  goods :  it  seems 
that  where  the  goods  have  not  been  sold  in  market  overt^  and 
the  property  therefore  still  remains  in  the  owners,  the  convic- 
tion only  gives  them  a  writ  of  restitution  under  the  statute  of 
21  Hen.S»  c.ll.  In  addition  to  the  proceedings  by  action  of 
trespass,  trover,  or  detinue,  at  common  law,  by  which  they 
might  recover  the  property  or  its  value ;  and,  as  in  supporl  of 
the  statutable  proceeding  it  is  necessary  to  show  all  the  facts 
which  would  support  an  action  at  common  law,  and  the  convic- 
tion also ;  it  does  not  appear  that  the  owner  has  any  substantial 
interest  in  the  event  of  the  cause,  (a)  Where  the  goods  have 
been  sold  in  market  overt,  the  case  is  very  different ;  the  plain- 
tiff has  a  direct  interest  in  the  conviction,  which  makes  an  essen- 
tial part  of  his  title  to  recover,  whether  in  a  proceeding  by 


a)  For  the  pleadings  in  an  action  commenced  by  writ  of 
restitution,  see  TremaitWs  Pleas  of  the  Crown,  p.  315. 
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writ  of  restitution  or  otherwise*  Tlie  competeDcy,  however,  of  1825. 
a  party  robbed,  in  either  case  follows,  necessarily  from  the 
words  of  the  statute  of  21  //.8.  c.  11.  which  directs,  that  jus- 
tices '^  afore  whom  any  felon  or  felons  who  have  robbed  or 
taken  away  any  money,  goods,  or  chattels,  from  any  of  the 
king's  subjects,  from  Uieir  person  or  otherwise,  shall  be  found 
guflty  or  otherwise  attainted,  by  reason  of  evidence  given  by 
the  party  so  robbed,  or  owner,  or  by  any  other,  by  their  pro- 
curement have  power  by  the  said  act  to  award  from  time  to 
time,  writs  of  restitution  for  the  said  money,  goods,  and  chat- 
tels, in  like  manner  as  though  any  such  felon  or  felons  were 
attainted  at  the  suit  of  the  party  in  ai4>eal.'' 


CASES 


ARGUED  AND  DECIDED 


AT    NISI    PRIUS, 

IN  K.  B. 

AT    THE   SITTING   IN 

EASTER    TERM, 
6  Geo.  IV.  1825. 


HRST  SITTING  IN  TERM  AT  WESTMINSTER. 


J^JSS:  AMFIELD  V.   WHITE. 

A  tenant  ver-  jAssuMPSiT  for  use  and  Occupation.     Plea»  general 

••  iJpw^    ^s^®  3^d  tender. 

iaxet :   Held,      ^  witness  DFOved  a  verbal  airreement  between 

that  under  *  ,°  _ 

thisame-      the  plaintiff '  and  defendant,  that  the  defendant 
Si^dto'Si  should  pay  10/.  rent  onrf  fli/ /ore^. 

the  land-tax 

was  not  ape-        HutchinsoTi  for  the  defendant,  contended  that 
^Mdf  "*°"  under  this  agreement  the  tenant  was  to  pay  all 

taxes  usually  paid  by  tenants,  or  to  which  they 
were  liable,  but  that  the  defendant  was  not  liable  to 
pay  the  land-tax,  and  consequently  was  entitled  to 
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deduct  from  the  rent  whatever  land-tax  he  had 
been  obliged  to  pay. 

Bayley  J.  I  am  of  opinion  that  the  words  "  all 
taxeSy^  comprehend  in  this  case  the  land-tax,  al- 
though it  be  not  specially  mentioned*  {a) 

Verdict  for  the  plaintiff. 

£•  Leaves  for  the  plaintiff. 
Hutchinson  for  the  defendant. 


(a)  By  the  general  land-tax  act  (38  Geo.  S.  c.  5.  s.  17.),  *^  the 
tenant  of  all  houses,  lands,  tenements,  and  hereditaments,  which 
shall  be  rated  by  virtue  thereof,  are  required  and  authorised  to 
pay  such  sum  or  sums  of  money  as  shall  be  rated  upon  such 
houses,  &c.  and  to  deduct  out  of  the  rent  so  much  of  the  said 
rate  as  in  respect  of  the  said  rents  of  any  such  houses,  &c. 
the  landlord  should,  or  ought  to  pay  and  bear.  And  the  land- 
lords, both  mediate  and  immediate,  according  to  their  respec- 
tive interests,  are  required  to  allow  such  deductions  and 
payments,  upon  the  receipt  of  the  residue  of  the  rents."  Vide 
Bremter  v.  KidgiU,  12  Mod.  166.  S.C.  Ld.  Raym.  S17.  GUet 
V.  Hooper y  Carth.  135.  Hopmood  v.  Barefoot^  11  Mod.  2S8. 
Count  of  Arran  v.  Crisp,  12  Mod.  54.  Bradbury  v.  Wright , 
DougL  624.     Cranston  v.  Clarke^  Sayer,  78. 


CASES 


ARGUED  AND  DECIDED  1825. 


AT    NISI    PRIUS, 


IN  e:.k 


AT    THB  armVQB  AFTER 


EASTER    TERM, 
6  Geo.  IV.  1825. 


ADJOURNED  SITTINGS  IN  LONDON. 


MANN  V,  MOORS.  Gpildwu, 

Ma^  as. 

■ 

Action^  on  a  bill  of  exchange,  by  the  indorsee  in  an  action 
against  the  drawer.  ZZ^u 

The  bill,  as  drawn,  was  dated  Manchester^  and  wii  of  ex- 
upon  being   presented  for  payment   at  the  ac-  « ^^g^ 
ceptor's  in  London^  was  dishonoured.     The  only  (Sit'it  w^^* 
e^ddence  given,  of  notice  to  the  defendant,  of  the  »ufficient  en- 
bill  having  been  dishonoured,  was,  that  a  letter,  hav^hadno 
containing  such  a  notice,  had  been  put  into  the  h^j^^^lo*^ 

prove  that  a 
letter,  containing  such  notice^  had  been  put  into  the  pof  office  in  Loikfoi,  directed  to 
him  **  Mam^utterJ* 

VOL.  U  d 
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1825-       post-office  in  London,  directed  to  "  Mr.  Moors', 
l^j^j,^       Manchester.*'^ 


V, 
MoOM. 


Wightman  for  the  defendant,  contended,  that 
this  was  not  a  sufficient  notice  of  the  dishonour  of 
the  bill ;  that  it  was  the  duty  of  the  plaintiff  to 
have  enquired  of  the  prk»r  holders  of  the  bill  the 
particular  address  of  the  defendant  in  the  town  of 
Manchester  /  that  it  was^  most  likely  a  letter  so 
directed,  to  so  large  a  town  as  Manchester,  would 
not  reach  the  defendant. 

Abbott  Ld.  C.  J.  I  am  pf  opinion,  that  this 
was  sufficient  notice  of  the  dishonour  of  the  bill. 
If  the  drawer  of  a  bill  of  exchange  dates  his  bill 
London,  I  think  a  notice  of  dishonour  by  letter 
addressed  to  him  Lofidon,  will  be  sufficient. 

Verdict  for  the  plaintiff,  (a) 

Gumey  and  Hutchinson  for  tbe  plaintiff. 
Wightkum  for  the  defendant. 


(a)  In  Walter  v.  Ihynes^  smpray  149.  Abbott  Ld.  C.  J.  held, 
that ''  Mr.  Haynes^  Bristoly"  was  too  general  a  direction  to  raise 
k  presumption  that  tbe  letter  reached  the  porticylar  individiial 
intended ;  but  that  case  is  very  distinguishable  from  the  pre- 
teat ;  that  was  an  action  by  an  indorsee  against  the  in  doner ; 
here  the  action  is  against  the  drawer,  who  designates  on'  the 
i^ce  of  the  bill  itself  the  place  where  it  is  drawn,  famishing 
thereby  presumptive  evidence  that  notice  of  the  dishonour  of 
tbo  biU  will  reach  him  at  that  place* 


AFTER  tASTEE  TERM,  6  GEORGE  IV.  ^\ 

1825. 


JENNINGS  XK  THROGMORTON.  GwuinAm 

Mtif  25. 

JiksuMPSJT  fdr  use   and  accu{>ation  of  ceitain  in  an  actkm 
rooms,  belonging  to  the  plaintiff  ScZti^n  of 

The  defence  set  up  was,  that  the  rooms  were  let  a  io<§Dg 
t;o  the  defendant  for  the  purposes  of  prostitution,  weddy  te- 
^nd  with  a  knowledge  on  the  part  of  the  plaintiff  °^/'jJ^ 

'Of  that  fact.  appear  that 

It  did  not  appear,  from  the  evidence  produced  ^^  ^^XJ^ 
mn  support  of  the  defence,  that  the  plaintiff,  at  the  ^  ^^  ^K 

•^    ,  ,  *■  purposes  of 

^me  of  letting  the  rooms  to  the  defendant,  was  prostitntio* : 
^«ware  of  her  mode  of  life;  but  it  was  proved,  that  ^fiJcouid 
-rafter  the  defendant  had  occupied  the  rooms  for  nc(t  recover 
bout  two  months,  the  plaintiff  was  fully  informed  rent,  which 
f  the  defendant's  receiving  male  visitors  there,  he^JJ^^foirT 


nd  that  she  supported  herself  by  prostitution.     It  informed,  that 
shewn  that  the  defendant  was  a  weekly  tenant,    occupi^the 

lodgmgs^r 
A  T  J   /^   *      rrii  .  n      the  purposei 

Abbott  jL.d.  C  J.     There  are  two  questions  for  of  prostitu- 
^oUr  consideration,    First,  you  are  to  consider,  ^^"* 
^^hedier  the  plaintiff  originally  let  these  lodgings 
"to  the  defendant  for  the  purposes  of  prostitution ; 
^nd  if  you  should  be  of  opinion  that  he  did,  then 
^our  verdict  should  be  for  the  defendant     Se- 
condly, if  you  should  be  of  opinion  that  the  plain- 
tiff was  not  originally  aware  of  the  defendant's 
course  of  life,  and  the  purpose  to  which  these 
lodgings  were  to  be  applied,  you  are  to  consider 
whether  he  allowed  her  to  remain  as  his  weekly 
tenant,  after  he  had  become  acquainted  with  her 
mode  of  life. 
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Jennings 
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Thbogmor- 
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I  am  of  opinion,  that  If  the  plaintiff,  after  he 
became  acquainted  with  her  mode  of  living,  suf- 
fered her  to  occupy  the  premises  for  the  express 
purpose  of  continuing  a  life  of  prostitution,  and 
the  present  demand  accrued  after  he  had  ac- 
quired this  knowledge  of  her  character,  that  he 
is  not  entitled  to  recover,  and  that  your  verdict 
should  be  for  the  defendant 

Verditt  for  the  defendant  (a) 


Thesiger  for  the  plaintiff. 
Denman  C.  S.  for  the  defendant 


(a)  See  Crup  v.  Churchill,  cUed  in  Lloyd  y.  Johnson^!  B.& 
P.  340,    Girardy  v.  Richardson,  1  Esp.  N.  P.  C.  13. 


GuiLDHAU., 

May  27. 


REX  V.  SOLOMON, 


mOT?for  pSi  This  was  an  indictment  for  perjury,  alleged  to 
lury  alleged  to  havc  been  committed  by  Solomon^  as  a  witness  for 
committed  by  the  defence,  in  a  case  of  Cohen  v.  Daoies^  tried 
*^*  ^™^5*  in  the  Court  of  Common  Pleas.    That  was  an  ac- 

as  a  witness  in 

a  civil  action,  tion  of  assault  and  battery,  with  a  plea  of  son 
Aat  thHi-    assault  demesne. 

^^"^h  ^trild  ^^^  indictment  charged  Solomon,  with  having 
by  the  defend-  swom,  that  Cohen  spit  in  Davies's  face  before  Da^ 
S*uhc  mStCT  ^^*  struck  him,  and  that  he,  Solomon,  had  not  said 

charged  as 

perjury,  but  other  statements,  not  varying  the  sense,  intervened  between  the  matters 
set  out :  Held  to  be  no  variance,  althou^  in  the  indictment  the  evidence  appeared 
to  have  been  given  continuously. 
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JENNINGS  v.  THROGMORTON.  GwuinAm 

May  25. 

jissuMPSiT  for   use   and  occupation  of  ceitain  in  an  actioB 
rooms,  betenging  to  the  plaintiff-  ScS^n  of 

The  defence  set  up  was,  that  the  rooms  were  let  a  io<§ng 
to  the  defendant  fbr  the  purposes  of  prostitution,  weddy  te- 
and  with  a  knowledge  on  the  part  of  the  plaintiff  jj^/'jj^ 

of  that  fact.  appear  that 

It  did  not  appear,  from  the  evidence  produced  w»^^^ly 
in  support  of  the  defence,  that  the  plaintiff,  at  the  ^  ^^  *®>. 

^  .        *  *^  ^  r  '  piiq)Ose8  of 

time  of  letting  the  rooms  to  the  defendant,  was  prosdtHtio* : 
AWare  of  her  mode  of  Ufe;  but  it  was  proved,  that  ^SiJ^Sd 
after  the  defendant  had  occupied  the  rooms  few  not  recover 

the  weeklv 

about  two  months,  the  plaintiff  was  fully  informed  rent^  which 
of  the  defendant's  receiving  male  visitors  there,  h^wM^fbirT 
and  that  she  supported  herself  by  prostitution.     It  iofom^  that 
was  shewn  that  the  defendant  was  a  weekly  tenant.    OTcupi^the^ 

lodgwgsibf 
A  T  i   ^^   -f      rrM  .  n      the  purocwei 

Abbott  Ld.C  J.  There  are  two  questions  for  ofprosutu- 
j^our  consideration,  First,  you  are  to  consider,  ^°"* 
whether  the  plaintiff  originally  let  these  lodgings 
to  the  defendant  for  the  purposes  of  prostitution ; 
and  if  you  should  be  of  opinion  that  he  did,  then 
jour  verdict  should  be  for  the  defendant  Se- 
condly, if  you  should  be  of  opinion  that  the  plain- 
tiff was  not  originally  aware  of  the  defendant's 
course  of  life,  and  the  purpose  to  which  these 
lodgings  were  to  be  applied,  you  are  to  consider 
whether  he  allowed  her  to  remain  as  his  weekly 
tenant,  after  he  had  become  acquainted  with  her 
mode  of  life. 
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ADJOURNED  SITTINGS  AT  WESTMINSTER. 


^^^T"  BROWNE  V.  MURRAY. 

In  an  action  Xhis  was^  an  action  for  a  libel.  The  defendant 
where  the'ee.  pleaded  the  general  issue,  and  several  pleas  of  jus- 
»"*i«?"«'f    tification. 

pleaded,  and 

also  special  The  plaintiff,  after  proving  the  pQblicat^>n  of 

Ic^on,\*h(r  th®  ^^^^  ^y  t^  defendant,  called  a  witness  to  dis- 
piaintiffmay,    prove   Certain   facts  alleged  in   the   iustificatioxu 

in  toe  outset 

give  all  the  *  The  defendant  then  proceeded  with  evidence  in 

kilends  to^  support  of  Us  plcas.     After  the  defendant  had 

©ffer  to  rebut  closcd  his    casc,    the  plaintiff  proposed   to    call' 

tion,orhe^  another  witness  to  disprove  other  fapts  stated  in 

at^l:  thejastifi<jation. 

dence  pro- 
defendant,  but       The  Attorney  General^   on  the  part  of  the  de- 
titiwi"^^  ^"     fendant,  objected  to  such  evidence  being  received. 

part  of  such 

the  firsTin^  Abbott  Ld.  C,  J.    In  actions  of  this  nature,  the 

stance, and  to  plaintiff  mav,  if  he  thinks  fit,  content  himself  with 

reserve  the  . 

remainder  for  proof  of  the  libel,  and  leave  it  to  the  defendant  to 
d^endaB?^  make  out  his  justification ;  and  then  the  plaintiff 
case.  may,  in  reply,  rebut  the  evidence  produced  by  the 

defendant  But  if  the  plaintiff  in  the  outset,  thinks 
fit  to  call  any  evidence  to  repel  the  justificatioHv 
then,  I  am  of  opinion,  that  he  should  go  through 
all  the  evidence  he  proposes  to  give  for  that  pur-, 
pose,  and  that  he  shall  not  be  permitted  to  give 
further  evidence  in  reply.     It  is  much  more  Qonn 


AFTER  BASt£K  t£RM[,  6  GfiOftOE  IV. 

irement  for  the  due  admimstration  of  justice  that 
ihis  course  should  be  adopted,  otherwise  there  will 
Jbe  no  end  to  evidence  on  either  side^  as  the  de- 
fendant would  be  entitled  again  to  call  witnesses  to 
^snswer  those  last  produced  by  the  plaintiff  to  rebut 
4:hejn8tification« 

Denman  C.  S.,  F.  Pollock  and  Brougham  for  the 
jplaintiff. 

The  Attorney 'General  and  /•  Parke  for  the  de- 
ifendant 


«55 
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In  SylveHer  v.  Hall^  Middlesex  Sittings  after  Trinity  Tenn^ 
th  Jtdy  1825»  which  was  an  action  of  trespass  and  false  irapri- 
nment,  with  the  general  issue,  and  pleas  in  jiistificAtion^ 
-Abbott  Ld«  C.  J.  laid  down  the  same  rule  ad  in  the  principal 


In  Rees  v.  Smith,  2  Stark.  N.  P.  C.  3L,  which  was  an  ac* 
^on  of  trespass,  for  breaking  and  entering  a  dwelling-house, 
^^md  seizing  goods,  with  the  general  issue,  and  pleas  in  justifi- 
^cation,  Lord  EUenborougk  states  that  the  general  rule  was, 
^at  ^  when  by  pleading,  or  by  means  of  notice,  the  defence 
^as  known,  the  counsel  for  the  plaintiff  was  bound  to  open  the 
^hole  case  in  chief,  and  could  not  proceed  in  plurts ;  that  when 
it  is  known  what  the  question  in  issue  is,  it  must  be  met  at 
^nce.**     And  the  practice  before  his  Lordship  in  cases  of  bills 
of  exchange,  where  notice  of  intention  to  dispute  the  consider- 
ation had  been  given,  accorded  with  this  rule.    JDelauneijf  v» 
Mitdkdli  1  Stark.  N.  P.  C.  489.     But  a  ditferent  practice,  in  ac- 
tions of  this  nature,  has  prevailed  under  the  present  Lord 
Chief  Justice,  who  has  always  allowed  evidence  to  be  given  in 
reply  to  that  of  the  defendant,  impeaching  the  consideration^ 
provided  no  suspicion  has  been  cast  on  the  plaintiff's  titl)^  by 
Cross-examination  of  his  witnesses.  Chitty  on  Bills,  6th  edit.  40L 
Phillips  on  Evidence,  6th  edit.  vol.  ii.  p.  17.   Starkie  on  £vi-» 
dence,  pt.iii.  p.  38Sw  n.  (a).    And  the  present  practice  in  the 
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1825«  Common  Pleas  agrees  with  that  of  the  King^s  Beiicb»  thougb 
it  was  otherwise  ruled  in  Spooner  v.  Gardiner^  tuprOy  86.  It 
would  seem  that  the  option  given  in  the  principal  case,  would 
only  apply  where  the  plaintiff's  case  consisted  of  one  trans- 
action,  and  the  defendant's  justification  of  another  distinct 
one,  as  in  libel ;  but  where  there  is  only  one  transaction  in 
question  between  the  parties,  as  in  assault  ^d  battery,  with 
plea  oison  assaub  demesne^  it  would  not  be  allowed  a  plaintiff 
to  give  in  reply  any  evidence  applicable  to  that  transaction. 


CASES 


ARGUED  AND  DECIDED 


1825. 


AT    NISI    PRIUS, 

IN   C  P. 


AT  THE  SITTINGS  AFTEfl 


EASTER   TERM, 
6  Geo.  IV.  1825. 


ADJOURNED  SITTINGS  IN  LONDON. 


SMittt  V.  BLANDY  and  Another. 


GaiLDHALt^ 
Jdaif  31. 


Assumpsit  for  goods  and  sold  and  delivered.  Where  by  the 

A  primd  facie  case  having  been  made  oilt  for  the  S^Ji^^^e"* 
plaintiffy  by  proof  of  the  delivery  of  a  large  qtiantity  p^wntirs 
of  timber,  and  of  the  value  thereof,  had  proved 

t^pnm&  facte 
case  of  the 

Wilde  Seijt,  for  the  defendants,  cross-examined  yaie  of  goods, 
one  of  the  plaintiff's  witnesses,  who  proved  that  he  th2^?^piain- 

tiffhad  said 
that  the  goods  were  sold  under  a  written  contract,  which  he  produced  to  the  witness : 
Held,  that  the  written  contract  spoken  of  was  evidence  for  the  plaintifl^  without  calling 
the  broker,  hj  whom  it  purported  to  have  been  made  and  signed. 

The  assertion  of  a  party,  in  a  conversation  given  in  evidence  against  him,  of  facts  id 
bit  &TOur,  is  tMence  for  him  of  those  facts. 
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1825.  had  heard  the  plaintiff  sayj  that  the  timber  was 

Smith  '  ^^^^  under  a  written  contract,  which  the  plaintiff  at 

V.  the  same  time  showed  the  witness. 


Blandt. 


PeU  Seijt  then  produced  a  broker's  note,  which 
the  witness  said,  was  the  paper  spoken  of  by  the 
plaintifi. 

Wilde  Seijt  objected  to  the  paper  being  re- 
ceived  as  evidence  of  the  contract,  unless  the  broker 
was  called  to  prove  it.  That  what  the  plaintiff 
said  was  proof  against  him  that  the  goods  were 
sold  under  a  written  contract;  but  that  his  as- 
sertion in  his  own  &vour,  though  made  at  the 
same  time,  could  not  be  taken  as  true,  so  as  to 
relieve  him  from  the  necessity  of  proving,  the 
written  instrument.  And  he  cited  Remmie  v.  HaUj 
Manning's  Index,  2d  edit.  p.  376. 

For  the  plaintiff  it  was  answered,  that  the  whole 
conversation  was  evidence  to  go  to  the  jury ;  and  a 
case  tried  at  Winchester  (a)  before  AbboU  Ld.  C.  J. 
was  mentioned,  in  which  a  party's  declarations  iiad 
been  given  in  evidence  against  him,  and  his  Lord- 
ship left  the  whole  conversation,  to  the  jury  to  con- 
sider, whether  the  facts  asserted  by  the  party,  in 
his  own  favour  were  not  true,  as  well  as  those 
against  him. 

Best  C.  J.  I  agree  with  the  case  just  stated, 
which  seems  perfectly  consistent  with  the  account 


(a)  Cray  v.  HaHs^  Summer  Assizes  ISSi-,  ex  relatione  Moody^ 


AFTEI^  BASmSR  TSRM>  9  QIQRGE IV.  9^9. 

given  of  Remme  v.  HalL  The  whdte  of  wh^t  a  182& 
party  says  at  the  same  time,  must  be  given  in 
evidence,  and  what  he  says  in  his  &vour  must  not 
be  taken  as  true,  but  must  be  left,  under  all  the^ 
circumstances,  for  the  jury  to  say  whether  they 
believe  it  or  not  I  think  this  paper  must  be  left 
to  the  jury  without  further  proof  (a) 

The  following  contract  was  put  in :  — 

'<  London,  23d  June  183^ , 

"  Sold,  for  account  of  Mr.  John  Smithy  to 
Messrs.  Blandy  and  Palmer j  of  Readings  ejn  EUza^ 
kth,  a  MemeU  Commercial  Docks^  all  the  yellow 
plank  at  18/1  per  standard  hundred ;  all  the  timber 
at  51  2s.  6d.  per  load,  say  5  floats.  To  be  taken 
by  the  dock  account,  and  paid  for  in  cash,  allow-  ^ 
ing  2^  per  cent,  discount,  within  fourteen  days  from 
this  date. 

"  The  above  goods  will  be  taken  on  board  and 
tfie  duty  deducted. 

"  J.  Marsh,  broker.'* 


(tf)  hi  £q.  Cas.  Abr.  10.  it  is  laid  down,  that  *^  where  a  man 
u  charged  only  by  an  oath,  or  a  book,  the  same  should  be  hia 
discharge."  But  in  Thompson  v.  Lafnbe,  7  Ves.  588.,  the  rule 
w  thus  qualified  by  the  Lord  Chancellor ; — "A  person  charged 
by  his  answer,  cannot  by  his  answer  discharge  himself;  nor 
even  by  his  examination,  unless  it  is  in  this  way :  if  the  answer 
or  exauiination  states,  that  upon  a  particular  day,  he  receiv^ 
A  sum  of  money,  and  paid  it  over,  that  may  discharge  him ; 
Nt  if  he  says,  that  on  a  particular  day,  he  received  a  sum  of 
money,  and  upon  a  subsequent  day  he  paid  it  over,  that  cannot 
|be  used  in  his  discharge ;  for  it  is  a  different  transaction.*^  See 
dgetiHty  V.  Darmn,  7  Ves.  404-. 
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18^  It  appeared  by  the  evidence  of  the  broker  whd^ 

SjtaTtf      ^*s  ciJled  for  the  defendants,  that  the  price  of  the 

«»•         whole  timber,  calculated   on  the    terms  stated, 

^"^^  '     which  included  the  duty,  was  ISOlL  Ss.  3d.     The 

Where  goods  duty  du  the  wholc  was  5551. 10s.  Sd.y  and  must  be 

Were  sold  '' 

under  a  writ-  paid  at  the  docks  before  the  timber  is  taken  out 
ItTmS^  for  use.  The  whole  of  it  was  paid  by  the  defend- 
»er  load, « to  ants,  and  no  part  had  ever  been  advanced,  or  paid 
dock  ^unt^  hy  the  plaintifil  The  contest  in  the  cause  was,  whe- 
for'm^h  ^^^^  under  the  contract  stated,  the  discount  must 
allowing  4  be  calculated  on  the  whole  sum,  including  the 
counTwithin  ^^ty,  vifc.  1301/.  3s.  Srf.,  or  on  the  sum  to  be  re* 
A  ^d^^^  ceived  by  the  plaintiff  as  purchase-money  only, 
goods  to'be  \vi.  74^1.  125.  7^-  The  defendants  had  paid  the 
l^d  Md'^the  purchase  money>  deducting  discount  on  the  whole 
dat^^  ^®***^{"  isum,  the  difference  being  15/.  No  usage  was  proved 
duty  was  pay-  ou  either  sidc.  Brokerage  on  the  whole  sum  was 
Syefl  Hdd,  Charged  and  paid. 

that  the  dis- 

be^caicuhted       Best  C.  J.,  in  Summing  up  ip  the  jury,  said : 
'on  the  sum  to  'j^h^  defence  reduced  itself  to  the  construction  of 

be  received  by 

the  seller  only,  this  instrument  independent  of  usage;  and  tlie 
the  duty!  ^  question  upon  it  is,  whether  the  plaintiff  is  to  be 
The  con-  charged  discount  on  the  money  to  be  paid  to 
mercantile  govenimeut,  as  wcU  as  on  that  to  be  received  by 
mattM^for  the  ^^"^s^^^*  '^^^  plaintiff  himself  could  never  receive 
jury/  more  than  74f5l.  I2s.  Td.j  and  it  is  for  you  to  say 

whether  this  discount  is  chargeable  on  that  sum 
only,  or  on  the  additional  sum  which  the  plaintiff 
never  received. 

Verdict  for  the  plaintiff  15U 

Pell  Seijt  and  Campbell  for  the  plaintiffs 
Wilde  Serjt  and  Talfourd  for  the  defendants. 
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In  Trinity  term  following  Wilde  Seijt  moved 

ibr  a  new  trial,  on  the  ground  that  the  contract, 

on  the  face  of  it,   imported  that  the   discount 

sliould  be  calculated  on  the  whole  sum,  and  that 

fJie  jury  ought  to  have  been  so  directed ;  and  he 

edited  Johnson  \.  Sheddon^   2  East^  584*,   where 

JTASwrence  J.,  in  giving  judgment,   says :    "  The 

price  of  a  thing  is  what  it  costs  a  man ;  and  if,  in 

^ixldition  to  a  sum  to  be  paid  before  the  mast, 

ci^ther  charges  are  to  be  borne,  that  sum,  and  the 

<rharge8,  constitute  the  cost     It  is  not  necessary 

^t:liat  the  whole  price  should  be  paid  to  one  person/' 

But  the  Court  refused  the  rule,  and,  per  Curiam^ 

X^t  contract,  being  a  mercantile  instrument,  was 

properly  left  to  the  jury,  and  they  have  put  the 

right  construction  on  it 


1825. 
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AT    Nisi    PRIUS, 

.         IN   fc  B. 

# 

AT  THE'  SrmlfGS   AFTER 

TRINITY   TERM, 
6  Geo.  IV.  1825. 


HRST  SITTINGS  AFTER  TERM  IN  LONDON. 


GoiLDHAtt,  FENTON,  Gent,  one,  &c.,  v.  CORREA. 

Jufifi  23. 

In  an  action  This  was  ail  action  upon  an  attorney's  bill.     The 

ney's  bill :  bill  contained,  amongst  other  charges  not  taxable. 

Held,  that  ^^  f*Q^p  following  items :  — "  Attending  searching 

learcbmg  at  ,                    o                                               o                    o 

the  judgment  at  the  judgment  office  to  ascertain  whether  satis- 

Lrtoin^w^e-  faction  had  been  entered  on  the  roll  in  the  above- 

^^e'^  J^hI*^"  mentioned  cause,  Madrazo  v.  WilkSj  (above  two 

entered  on  hours,)  13^.  4rf.*' —  "  Paid  Search,  S^.  4rf.'* —  "  Not 

wrion"bi  ^  being  able  to  pbtain  any  information  from   Mr. 

tweenJ.  and  Mttchellj   attending  again  to  search  when   issue 

B, ;  and  also 

whether  issue 

had  been  entered  in  such  action;  also  whether  issue  had  been  docketted  in  such 

action,  were  not  taxable  items  within  the  2  G.  8.  r.  2a.  #.  sj. 
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entered  in  the  action  against  TVilks,  but  could  not  1825. 
find  any  entry,  10^.  Orf." — "  Paid  search,  1^.  6rf.*' 
—  "  Attending  again  to  search  if  issue  had  been 
docketted  in  the  year  1819,  could  not  find  that  it 
had,  6^.  8fl?."—  «  Paid  search,  1^.  6d.''—  "  Attend- 
ing to  search  if  the  issue  in  Madrazo's  bills  was 
docketted  in  1817,  or  1818,  6s.  8d.''— «  Paid 
search,  Qs,  4k?." 

Scarlett  for  the  defendant,  contended  that  the 
plaintiff  must  be  nonsuited  ;  that  these  items  were 
taxable,  and  made  it  incumbent  on  the  plaintiff  to 
have  complied  with  the  provisions  of  the  2  G.  2. 
C.2S.  s.QS.j  by  delivering  his  bill  signed,  to  the 
defendant,  a  month  previous  to  the  commencement 
of  the  suit 

Abbott  Ld.  C.  J.  I  am  of  opinion  that  these 
are  not  taxable  items ;  I  have  no  doubt  whatever 
upcm  the  subject,  and  you  have  already  had  the 
same  opinion  from  another  of  the  Judges  of  the 
Court  from  whence  this  record  issues. 

Verdict  for  the  plaintiff,  (a) 

Gumey  and  F.  Pollock  for  the  plaintiff. 
Scarlett  and  Rotch  for  the  defendant. 


(a)  Winter  v.  Pai/ne,  6  T.  R.  645.  Sandom  v.  Soume, 
* Campb.  68.  Weld  v.  Cnnoford,  2  Stark.  N.  P.  C.  5S8.  Wil- 
^^y.Gutteridgey  3  B.&  C.  157.  Smithy.  Wattlewi^h,^B.  &C. 
364. 
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Guildhall, 
June  25. 

In  an  action 
against  the 
snerifffor 
taking  infuffi- 
dent  sureties 
in  replevin, 
if  the  sheriff 
has  assigned 
the  replevin 
bond  to  the 
plaiuti^  it  is 
unnecessanr 
to  prove  the 
execution  of 
the  sureties, 
though  aver- 
red in  the 
declaration* 


BARNES  V.  LUCAS  and  Another. 

Action  against  the  sheriff  for  taking  insufficient 
sureties  in  replevin. 

The  declaration  averred  the  execution  of  the  re- 
plevin bond  by  the  sureties.  No  evidence  was 
given  by  the  plainti£^  of  the  execution  of  the  re- 
plevin bond  by  the  sureties,  but  it  was  proved  that 
the  bond  had  been  assigned  by  the  sheriff  to  the 
plaintiff 

Holt  for  the  defendant,  submitted  that  it  was 
incumbent  in  this  case,  on  the  plaintiff  to  prove  the 
execution  of  the  bond  by  the  sureties,  as  that  &ct 
was  averred  in  the  declaration. 

Scarlett  for  the  plaintiff,  contended  that  proof 
of  the  assignment  by  the  sheriff  to  the  plaintiff 
was  sufficient,  and  admitted  the  execution  of  the 
sureties. 

Abbott  Ld.  C.  J.  I  am  of  opinion,  that  it  is 
not  necessary  for  the  plaintiff  to  prove  the  exe- 
cution of  the  sureties  in  this  replevin  bond,  I  think 
that,  as  against  the  sheriff,  proof  of  the  assignment 
by  him  to  the  plaintiff  is  sufficient 

Verdict  for  the  plaintiff  (a) 

■ 

Scarlett  and  Comyn  for  the  plaintiff 
Holt  for  the  defendant. 


(a)  And  see  Scoity.  JVaitkman,  S  Stark.  N.  P.  C.  168.  cited 
Starkie's  Eyidence,  partiy.  p.  1S51.;  2  Phillipps'  Evidence, 
27S.  6th  edit. 
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BOLTON  and  Another,  Assignees,  &a  v.         Gotldiuli, 
JAGER  and  Another.  -^"^  ^^ 

JLhis  was  an  action  of  assumpsit^  on  the  common  Payment  by 
money  counts,   brought  by  the  plaintifis  as  as-  mcnt8^in"di»." 
signees,  to  recover  the  amount  of  several  sums  of  ^J?^^^ 
money,  paid  by  a  bankrupt,  subsequently  to  an  act  loid  to  the 

of  bankruptcy.  SSjS^^lnt 

It  appeared,  that  the  bankrupt  being  indebted  to  "  >«  the  usual 
the  defendants  in  a  large  sum  of  money  for  goods  course  of 
sold,  agreed  to  pay  31.  per  week  till  the  debt  should  ^^^^'^^  „ 
be  discharged ;  the  plaintifis  sought  to  recover  in  to  b^n^ 
this  action,  the  amount  of  several  of  these  weekly  iT<?.2.c.3«. 
instalments  paid  by  the  bankrupt,  after  an  act  of  '*  ^* 
bankruptcy. 

The  defendants  contended,  that  the  payments 
were  protected  by  the  statute  19  G.  2.  c.  32.  ^.  l.j 
they  having  no  knowledge  at  the  time  of  such 
payments  that  the  debtor  had  committed  an  act 
of  bankruptcy,  or  that  he  was  in  insolvent  cir- 
cumstances. 


Abbott  Ld.  C.  J.  was  clearly  of  opinion  that 
the  payments  of  such  instalments  were  not  pay- 
ments *<  in  the  usual  and  ordinary  course  of  trade 
and  dealing,'*  and,  consequently,  were  not  within 
the  protection  of  the  act  of  parliament. 

Verdict  for  the  plaintifis.  (a) 


{a)  By  the  6  Geo.  4.  c.  16.  s.  82.,  it  is  enacted,  **  That  all  pay- 
menta  really  and  bonijide  made,  or  which  shall  hereafter  be 
VOL.  I.  T 


gm 
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BoLTOM 
V. 

Jaouu 


Gumey  and  Talfourd  for  the  plaintiffi. 
Scarlett  and  Flatt  for  the  defendants. 


made  by  any  person  on  his  behalf,  before  the  date  and  issuing' 
of  the  commission  against  such  bankrupt,  to  any  creator  of 
such  bankrupt,  (such  payment  not  being  a  fraudulent  prefer- 
ence of  mch  crecBtor,)  shall  be  deemed  Talid,  notwithstanding 
any  prior  act  of  bankn^tcy  by  such  bankrupt  committed.'* 


FIRST  SITTINGS  AFTER  TERM  AT  WESIMIKSTER* 


wnMSMivflif 
/tmeSSr 


SHELDON  ».  WHITTAKER  and  Another. 


In  ana^tiott 
agttnstthe 
sheriff  on  the 
8  ifitii*  c«  14* 
for  taking 
goods  off  the 
premises  with* 
out  paving 
rent,  the  de- 
claration 


This  was  aa  action  against  the  sheriff  on  the 

8  Ann.  c.  14.  for  taking  goods  seized  under  zfi^Ja. 

off  the  premises,  without  first  paying  half  a  }rear^s 

rent  then  in  arrear  to  the  plaintiff. 

In  the  declaration  it  was  stated,  that  <*  they  the 

said  defendants  then  being  sheriff  of  the  said 
rtSedCSatthe  county,  by  virtue  of  and  under  pretence  of  a  cer- 
sheriff, «  6y  ^^in  writ  of  our  said  lord  the  king,  called  a  ^fieri 
Wider  pretence  facias,  agaiust  the  said  Joseph  Robinson  Smithy  at 

^^^said  *^^  ^"**  ^^  Edward  Mat/ers,  out  of  the  court  of 
lord  the  kin^  OUT  Said  lord  the  king,  before  the  king  himself, 
Aifiw^V>  ^^  before  that  time  sued  forth  and  prosecuted,  direct- 
ed to,  &c.,  took  the  goods  and  chattels,  &c.,  of  the 
said  Joseph  Robinson  Smith.*' 

The  writ  ofji.ja.  under  which  the  goods  were= 
seized,  issued  from  the  Court  of  Common  Pleas. 


thai  time  nted 
forth,  8cc. 
took  the 
goods,"  &c. 
The  writ  un- 
der which  the 
goods  were 
seized  issued 
from  the  Com- 
roon  Pleas : 
Held,  a  fatal 
tariance. 


Scarlett  for  the  defendants,  submitted  that  thi9 
was  a  fatal  variance,  and  that  the  plaintiff  must  b& 
ncmsuited.  * 
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Gumey  and  Holt  for  the  plaintiff.     The  sub-       1625. 
stance  of  the  allegation  has  been  proved ;  namely,     sheldok 
that  a  writ  of  fi.    fa.  did  issue;   the  sheriff  has  _    »• 
equally  neglected  his  duty,   whether  such  writ 
issued  from  the  Common  Pleas  or  King's  Bench. 
They  contended  that  thi«  Was  similar  to  the  case 
of  Steddart  v.  Palmer^  SB.^C  2.,  where  a  judg- 
meht  was  stated  in  the  declaration  to  be  of  one 
term,  and  the  production  of  the  recqrd  shewed  it 
to  be  of  another,  and  yet  it  was  held  to  be  no 
variance. 

Abbott  Ld.  C.J.  I  am  of  opinion  that  this  is  a 
fatal  variance,  and  that  the  plaintiff  must  be  non* 
suited.  If  there  were  any  authority  to  shew,  that 
where  a  judgment  b  stated  in  the  declaration  to  be 
in  the  King^s  Bench,  it  is  sufficient  to  prove  in 
support  of  that  allegation,  a  judgment  in  the  Com* 
mon  Pleas,  then,  indeed,  it  might  be  contended, 
that  such  an*  authority  would  govern  the  present 
case ;  but  Stoddart  v.  Palmer  by  no  means  goes  to 
fliat  extent. 

Nonsuit 

Gtamejf  and  Holt  for  the  plaintiff 
Scarlett  for  the  defendants. 


In  the  following  Michaehnas  term,  Gumey  moved 
to  set  aside  this  nonsuit,  but  the  Court  refused 
the  rule. 
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July  2. 

A  tenant  oTa 
koufefirom 
jear  to  year, 
not  under  any 
agreement  to 
lepair,  may 
quity  without  " 
previous  no- 
tice to  bb 
landlord,  on 
the  premises 
becoming  un- 
safe and  use* 
kss  from  want 
of  repairs; 
and  such  te- 
nant is  not 
fiable»  in  an 
action  for  use 
and  occupa- 
tion, for  any 
rent  after  the 
occupation 
has  ceased  to 
be  beneficial. 


EDWARDS  V.  ETHERINGTON. 

Assumpsit  for  use  and  occupation. 

The  defendant,  was  tenant  from  year  to  year,  of 
a  dwelling-house  in  Wihnot  Street^  at  the  rent  rf 
651.  a  year,  under  the  plaintiff,  who  held  under  a 
lease  from  one  Sutton^  at  the  same  rent.  The 
lease  was  not  produced  at  the  trial. 

It  appeared  that  the  walls  of  the  house  were  in 
such  a  dilapidated  state,  that  it  became  unsafe  to 
reside  in  it,  and  the  lodgers  all  quitted  for  that 
reason.    Workmen  were  sent  hy  Sutton  to  repair 
the  party- wall,  which  was  taken  partly  down  on 
the  basement  story,  and  repaired.     The  defendant 
quitted  a  few  days  after  the  Midsummer-dcy  (the 
rent  being  payable  at  the  usual  quarter  days),  and 
after  the  workmen  had  quitted  the  premises.  He  sent 
the  key  to  the  plaintifTs  house  immediately.     The 
plaintLQfwas  at  that  time  absent  from  London^  but 
returned  about  three  weeks  afterwards,  and  soon 
after  Michaelmas  following  endeavoured  to  let  the 
house,  and  sent  persons  with  the  key  to  show  the 
premises.    It  was  let  from  the  following  Christmas^ 
the  new  tenant  paying  no  rent  for  the  first  half 
year,  on  condition  of  putting  the  premises  in  re- 
pair.   No  notice  to  quit  before  Christmas  had  been 
given,  and  the  plaintiff's  demand  was  for  rent  from 
Midsummer  to  Christmas  1824.     The  plaintiff  had 
paid  rent  to  Sutton  for  that  half  year. 

The  defence  was,  that  the  plaintiff  had  accepted 
the  surrender  of  the  defendant,   by  taking  and 
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sing  the  key,  and  if  not,  that  the  plaintiff  could    ^  1S8S* 
ot  claim  compensation  for  premises  utterly  useless 
o  the  defendant 


Abjbott  Ld.  C.  J.,  in  summing  up,  observed ;  the 
neral  rule  of  law  undoubtedly  is,  that  a  yearly 
cannot  quit  in  the  middle  of  a  quarter  or* 
alf  year,  without  giving  proper  notice  to  his  laiid- 
^>rd ;  if  he  does  so  quit,  he  remains  liable  for  rent, 
this  form  of  action ;  but  that  rule,  is  not  so 
remptory,  as  not  to  bend  to  particular  circum* 
itances.     Slight  circumstances  will  not  suffice,  but 
uch  serious  reasons  may  exist,  as  will  justify  a 
cnant  in  quitting  at  any  time,  and  it  is  for  you  to 
y  whether  in  this  case  any  such  exist.    If  the  ac» 
e|rtanceof  the  surrender  had  been  made  out,  by  clear 
vklence,  the  case  would  have  been  free  from  diffi- 
ul^,  but  it  does  not  appear  that  the  plaintiff  either 
cquiesced,  or  refused,  until  afler  Michaelmas.  It  is 
you  to  say  whether  such  serious  reasons  for 
^oktiiig,  existed  in  this  case,  as  will  exempt  the  de^ 
^^sndaiit  from  this  demand,  on  the  ground  of  his 
Iiaving  had  no  beneficial  use  and  occupation  of 
tliese  premises  $  and  that,  through  no  default  of  his 
«wti»  but  through  the  fault  of  a  person  (the  plain- 
tifT)  who  ought  to  have  taken  care,  that  the  pre- 
nuses  should  have  been  in  such  a  state,  as  to  con- 
tinue useful  to  the  defendant.     If  you  think  there 
WIS  no^  your  verdict  must  be  for  one  quarter  only ; 
the  plaintiff  might  by  his  lease  have  been  bound  to 
Rprfi-,  the  defendant  was  under  no  such  obligation. 

Verdict  for  the  defendant  (a) 


-  •  -    -  ■ .  »-    _,    '      -    -  -^ 


(a)  See  Baker  v.  Uckpzt^^  4  Taunt.  45. 

T  3 


Ton. 


9^  CASES  AT  NiSi  PRIUS,  IL  & 

IB^i  ^        Thesiger  for  the  plaintifil 
Piatt  for  the  defendant 


In  the  following  term  Theuger  moved  for  a  new 
trial,  but  the  Court  refused  the  rule  on  the  ground 
that  the  defendant  had  not  had  any  beneficial  oc- 
cupation of  the  premises  after  Midsummer • 


REX  V.  GRANT  and  Others. 


Jufyl. 


awimest. 


Keeniiig  m       This  was  an  indictment  for  a  conspiracy. 
J^Sewn^       A  witness  was  called  in  support  of  the  prose* 
an  m&mmis     cution,  who  had  been  convicted  of  keeping  a  public 

crime^  so  as  to  .        t  to 

rente  apcr.     gauung  houSe. 
son  convicted 
thereof  in- 
competent BB       Denman  C.  S.^  and  Br(mgham^  ibr  the  defend* 

antSt  objected  to  the  competency  of  the  witness^ 

and  cited  Clancejf's  case,  Fortescue's  Rep.  208. 

Abbott  Ld«  C.  J.  Not  having  any  authority  to 
show  this  witness  to  be  incompetent,  I  think  I  am 
bound  to  receive  his  evidence,  (fl) 

Guilty« 

The  Attorney  General  and  Adolphu$  for  the  pro^ 
8ecution« 

Denman  C.  S«  and  Brougham  for  the  defendants* 


(a)  See  Co.Litt.6.     SHawk.  c.46.  8.19.     Starkie'a  Evh 
danocy  pUitf  p.715^ 
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1825. 


ADJOURNED  SITTINGS  IN  LONDON. 


BOLLAND  and  Others,  Assignees,  &c.,  v.        Gtrii^sAii, 

BYGR  AVR  "^"^  ^• 

J  HIS  was  an  action  by  the  assignees  of  Mar^  A  banker  who 
Siracey,  and  Co.,  bankrupts,  on  a  bill  of  exchange  i^g  fbr^^ciw. 
for  337/.  18^.  drawn  by  a  person  named  jFfofe,  pay-  *^"®5??||*^ 
able  three  months  after  date  to  his  own  order,  upon  for  his  accom* 
and  accepted  by  the  defendant.    The  bill,  which  ^£^5,^ 
was  accepted  for  the  accommodation  of  Hck,  was  *>Hi8  remain 
indofsed  by  him,  and  also  by  Mr. Dejeamj  as  the  w^y ^t^ 
agent  of  Tauemier,  a  gentleman  residing  in  France^  ri^^that 
and  was  found  in  the  possession  of.  the  bankrupts,  customer, 
(who  were  bankers,)  at  the  time  of  their  stoppage,  ^me ioh» 
The  counsel  for  the  plaintiffs,  after  provinff  the  ^^^  *°1 

*  »  r  o  may  pu^  ^Q 

hand-writing  of  the  acceptor  and  indorsers,  gave  same  in  suit. 
evidence,  in  the  first  instance,  of  the  circumstances  ^^^  ^idilg 
under  which  the  bankrupts  became  possessed  of  »nto  account 
the  bill.  For  this  purpose  they  produced  a  ledger  both  sides,  thd 
containing  an  entry  in  the  hand-writing  of  Mr.  ^teWhT 
Patmtleroy^  one  of  the  bankrupts,  since  dead,  pur-  bis  favour  of 
porting  to  be  made  on  the  9th  September  1824,  equal  to  the 
the  day  before  Mr.  Fauntleroy  wajj^  taken  up  on  a  amount  of  any 

■'  '^  ^  one  of  them, 

charge  of  felony.    By  that  entry  this  bill  and  several  this  surplus 
others,  amounting  in  the  whole  to  44^/.  14^.  Irf.,  ^pnlted  to* 
were  stated  to  be  discounted  by  the  firm  on  behalf  a?y  <^?«  ^^  t^e 
of  Mr.  Tatiemier^  and  the  proceeds  taken  to  his  tion*of  the 
credit     It  was  further  proved  that  Tauemier  was  ^te^^liut 
a  customer  of  the  bankrupts  and  was  in  the  habit  any  of  the 

-  parties  to  th« 

T  4  till. 
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1825.  of  procuring  bills  to  be  discounted  by  them  through 
^^^^^^  his  agent,  Mr.  Dejeam^  though  he  sometimes  depo- 
ts, sited  bills  with  them  merely  for  safe  custody.  The 
bankrupts  had  before  this  time  discounted  bills  for 
TauemieTj  which  were  then  unpaid,  and  for  the 
proceeds  of  which  he  was  a  debtor  at  the  time, 
some  of  the  bills  remaining  in  their  hands,  and 
others  having  been  paid  away.  They  had  also  ac- 
cepted a  bill  for  his  accommodation  of  1879/*  16^«» 
which  was  then  unpaid.  Taking  out  all  these  bills 
on  the  one  side,  and  the  bills  so  taken  to  account 
by  Pauntkroy  on  the  other,  upon  the  9th  of  Sep^ 
tember^  there  would  be  a  balance  of  about  lOOL  in 
favour  of  Tatiemier^  who  had  since  set  off  the 
proceeds  of  the  bills^  against  the  claims  of  the 
assignees  upon  him. 

Gumey  for  the  defendant,  submitted  that  upon 
the  facts  disclosed,  the  plaintifis  must  be  nonsuited. 
At  present  it  was  quite  uncertain,  as  Mr.  Dejeam 
had  not  been  called,  for  what  purpose  this  bill  was 
deposited  in  the  hands  of  the  bankers;  and  the 
mere  voluntary  act  of  Mr.  Fauntleroy  in  taking  the 
bill  to  account  as  discounted,  and  crediting  the 
customer  with  the  proceeds,  could  vest  no  property 
in  the  bankrupts,  nor,  consequently,  in  their  as- 
signees, y, 

Abbott  Ld.  C*  J.  If  the  right  of  the  plaintifis 
to  recover  depended  on  the  question  whether 
authority  was  given,  on  the  part  of  Tauemier^ 
to  the  bankrupts  to  discount  this  bill,  I  should 
think,  as  the  case  now  stands,   that  I  ought  to 


Byoratx* 
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direct  the  jury  to  find,  as  a  question  of  fact,  Whe-  1825. 
ther  this  bill  was  delivered  at  the  bank  to  be  dis-  'bollaw» 
counted,  or  to  be  kept  for  safe  custody.  But  I  am  ^  «. 
of  opinion  that  the  right  of  the  plaintiffs  to  recover, 
rests  on  other  and  independent  grounds;  It  ap- 
pears that,  at  this  time,  the  bankrupts  had  dis- 
counted bills  for  Tauemier  to  a  large  amount, 
which  were  still  unpaid ;  that  they  had  also  ac- 
cepted a  bill  for  his  accommodation  to  a  large 
amount  not  then  due  ;  and  I  think  that  a  banker, 
who  stands  in  this  relation  to  a  customer,  has  a 
lien  upon  any  securities  of  that  customer  which 
may,  for  any  purpose,  be  placed  in  his  hands ;  and 
he  has  a  right  to  retain  them  to  countervail  the 
liabilities  he  has  so  incurred  on  his  behalf,  till 
those  liabilities  have  ceased.  It  is  true  that  taking 
out  the  bills  on  both  sides  there  will  remain  a 
balance  of  about  lOOL  in  Tauemier*8  favor ;  but 
I  cannot  say  that  any  one  acceptance  in  particular 
shall  have  the  benefit  of  this  surplus.  With  what- 
ever view,  therefore,  this  bill  was  delivered  to 
Mr.  Fauntleroy,  I  am  of  opinion  thatf  in  the  sub- 
sisting state  of  the  accounts,  the  bankrupts  had  a 
ri^t  to  retain  it,  and  that  their  assignees  are  en- 
titled to  recover. 

Gumey^  in  order  to  raise  the  question  upon  this 
ruling,  called  Mr,  Dejeam^  the  agent  of  Tauemier f 
to  prove  that  the  bills  were  deposited  merely  for 
safe  custody  \  but  the  witness  proved^  on  the  con« 
nary,  that  they  were  delivered  to  him,  in  the 
cxrdinary  course  of  his  employment  at  the  bank# 
to  be  discounted. 
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The  jury  accordingly  returned  a  verdict  for  the 
;^ainti£[k  (a) 

Scarlett  and  Comyn  for  the  plaintiSs. 
Gvmejf  and  J.  Parke  for  the  defendant 


(a)  Jourdaine  ▼•  Lrfetrt^  1  Esp.  N.  P.  C.  66.  Davi$  v.  Amrh 
«A^>  5  T.  R.  488.  Sco»  ▼.  Franklin,  15  East,  i2S.  Basanjutt 
y.  Dudman,  1  Stark.  N.  P.  C.  1. 


GmLOHAtt, 

Ocrto6ef  25« 

If  an  attorney 
pays  into  hb 
oankers, 
money  of  his 
clients,  nUxing 
ii  with  his  oum, 
and  the 
bankers  fail, 
the  attorney  is 
liable  to  make 
good  the  loss. 


ROBINSON  V.  WARD. 

AsStrMPSIT. 

This  action  was  brought  to  recover  the  sum  of 
5136/.  which  the  plaintiff  had  lost  through  the 
negligence  of  the  defendant 

It  appeared  that  the  plaintiff  had  employed  the 
defendant  as  his  attorney  in  the  sale  of  an  estate, 
in  which  character  the  defendant  on  the  21st  of 
August  1824  received  from  the  vendor  of  the 
estate  the  purchase  money,  viz.  the  sum  of  5300/1 

The  defendant  was  authorised  to  deduct  from 
the  purchase-money,  all  law  charges,  connected 
with  the  sale,  as  well  as  the  charges  of  a  Mr. 
Cau/ieldf  a  surveyor  and  land  agent,  who  had 
also  been  concerned  for  the  plaintiff  in  this  sale. 
The  residue  of  tlie  purchase-money,  after  deduct- 
ing these  charges,  was  to  be  laid  out  in  the  pur- 
chase of  three  per  cent,  consolidated  bank  annuities. 
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in  the  names  of  one  Henry  James  Parsons  and  the       iMS. 
plaintiff,  upon  the  trusts  of  a  deed  executed  on  the 
27th  of  December  1823. 

In  a  day  or  two  after  the  defendant  received  the 
purchase-money,  he  sent  to  Mr.  Candid  to  a8cer«> 
tain  the  amount  of  his  bill.  In  consequence  of 
which,  Mr.  Caufield  on  the  28th  of  Jugust  de- 
livered to  the  defendant  two  bills,  one  of  which 
the  defendant  immediately  paid,  the  other  appear- 
ing to  be  for  business  done  relative  to  the  same 
estate,  but  commencing  in  June  1822,  and  ending 
before  the  contract  for  the  sale,  the  defendant  did 
not  conceive  himself  authorised  to  pay  without  the 
sanction  of  the  plaintifl^  and  therefore  desired  Mr. 
Cat^ld  to  write  to  the  plaintiff  for  his  authority. 

On  the  same  day,  the  defendant  not  thinking  it 
safe  to  keep  so  large  a  sum  in  his  house,  paid  the 
6SO0L  in  the  identical  notes  he  had  received  from 
the  purchaser,  together  with  116/.  9^.  lid.  of  his 
own  money,  to  his  own  private  account,  at  the 
banking-house  of  Messrs.  Marsh  and  Co.  On  the 
Sd  of  September  the  defendant  received  a  letter 
from  the  plaintiff,  authorising  him  to  pay  the 
remaining  bill  of  Mr.  Caiifield^^  On  the  9th  of 
September  Mr.  Caufield  called  on  the  defendant, 
when  the  latter  informed  him  that  he  was  in- 
structed to  discharge  his  bill^  and  on  Friday  the 
lOtht  at  four  o'clock  in  the  evening,  the  defendant 
paid  Mr.  Caufield  his  bUI.  The  10th  was  not  a 
transfer  day  at  the  Bank.  On  Saturday,  the  11th, 
Messrs.  Marsh  and  Co.  stopped  payment.  At  the 
time  Messrs.  Marsh  and  Co.  stopped  payment,  the 
defendant's  balance  in  their  hands,  uiclusive  of  the 
£SfM^  amount^  to  6905&  \9s.  Sd. 
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1885.'^  Scarktt  submitted^  that  upon  this  evidence  it 

did  not  appear,  that  the  defendant  had  been  guilty 
of  any  negligence  ;  that  if  the  defendant  had  paid 
the  money,  into  the  bankers  in  the  plaintiff's  name, 
the  consequence  would  have  been  the  same,  and, 
therefore,  the  plaintiff  could  not  allege  that  he  had 
sustained  any  loss  on  that  account.  Knight  \.  Lord 
Plymouth^  3  Atk.  480.,  Rowth  v.  HoweU,  3  Yes. 
565.9  and  Adams  v.  daxton^  6  Ves.  92&.  are  autho*' 
rities  in  favour  of  the  defendant.     If,  instead  of 
paying  the  money  into  his  bankers,  the  defendant 
had  kept  it  in  his  own  desk,  and  the  desk  had  been 
broken  open  by  thieves  and  the  money  taken  ouf^ 
he  apprehended  the  defendant  would  not  be  an^ 
swerable,  as  he  was  not  bound  to  take  more  care 
of  it  than  of  his  own  property,  Jones  v.  LewiSy 
2  Ves.  «4a 

The  Attorney-General  contended,  that  the  de- 
fendant by  paying  this  money  into  the  house  of 
Marsh  and  Co.  in  his  own  name,  had  become  an- 
swerable to  the  plaintiff  for  the  loss& 

Abbott  Ld*  C^J.  I  have  no  doubt  of  the  de- 
fendant's liability.  There  are  three  modes  which 
a  person  Icircumstanced  as  the  defendant  may 
adopt;  First,  he  may  keep  the  money  in  his  own 
house }  as  to  the  consequences  of  robbery  by  force 
in  such  a  case,  I  express  no  opinion,  but  we  are  all 
awafe  of  the  consequences  of  a  private  theft  (tf)j 


(a)  AntMOTtxey,  #hd  receiveB  t&fe  money  or  goods  of 
client,  would  be  aoiwerable  fpr  any  loss  hafipening  thrpugfa 
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•Secondly,  he  may  pay  the  money  into  his  bankers       1825. 
in  his  own  name,  to  be  placed  to  his  own .  credit ;, 
Thirdly,  he  may  pay  it  in  his  own  name,  and  at  the 
same  time  open  &  separate  account,  which  would 
specify  on  what,  account  the  money  was  paid. 
Thus,  if  the  money  had  been  paid  into  the  house 
qS  Marsh  and  Co.  in  the  defendant's  name,  but  on 
/iccount  of  Mr.  Robinson's  estate^  this,  in  the  words 
of  Lord  Hardwicke,  would  have  "  ear-marked  it,** 
and  the  money,  in  case  of  the  death  of  the  defend- 
ant, would  have  been  forthcoming.    But  if  a  person 
mixes  up  money,  which  he  has  thus  received  on 
account  of  a  third  person,  with  his  own,  he  makes 
liimself  debtor  to  the  estate   out  of  which  the 
money  arose.     This   is  a  hard  case  upon. Mr. 
ff^ardy  upon  whose  conduct  not  the  slightest  sus- 
picion can  rest,  but,  in  point  of  law,  I  am  of  opi- 
nion he  is  answerable  to  the  plaintifi. 

.    Verdict  for  the  plaintiff,  (a) 


x^cgligence  or  want  of  ordinary  diligence.    Generally  speaking, 

^  loss  by  stealth  would  be  evidence  of  want  of  ordinary  dili- 

S«iice.    Jones  on  Bailment,  44, 76.    Whereas  a  loss  by  rob^ 

Aety^  unless  occasioned  by  the  bailees  needlessly  risking  the 

property,  would  furnish  no  such  inference.    Jones  on  Bail- 

xnent,  44. 66.  68. 76.     Abbot  on  Shipping,.^,  n.  1.,  and  the 

Authorities  there  cited  from  the  civil  law;  12Ves.240.,  and 

JOCT"  Lord  HoUy  in  Coggs  v.  Bernard,  2Ld.  Ka3rm.918.     "  And 

^tihough  a  bailee  is  to  have  a  reward  for  his  management,  yet  he 

as  oi|ly  to  do  the  best  he  can ;  and  if  he  be  robbed,  &c«it  is  a 

^ood  account.     See  Finucane  v.  Smally  1  £sp.  N.  P.  C.  315. 

(a)  Vide  Wren  v.  >Kerton,  11  Ves.  877-  Rocke  v.  Hart, 
11  Yes. 60.  Mauey  v.  Banner,  4  Madd.  418.  S.  C.  confirmed 
on  appeal  by  the  Lord  Chancellor,  1  Jac;  &  Walk.  241. 
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The  Attamey^General,  BoUand  and  Lcm  for  the 
plainti£^ 

Scarlett  and  Comt/n  for  the  defendant 


Odober  27. 

The  conduct 
of  a  cause,  b^ 
an  attorney  yUi 
the  name  of 
A,  B,  does  not 
make  A,  B. 
liable  in  tres- 
pass for  acts 
done  under  a 
Ji.fa,  in  such 
cause,  without 
some  evidence 
of  a  retainer. 
A  retainer 
to  commence 
a  suit,  which 
suit  is  after- 
wards abated 
by  plea  for 
non-joinder, 
b  sumdent 
evidence  of  a 
retainer  to 
commence 
another  ac- 
tion against 
the  parties 
named  in  the 
plea  in  abate- 
ment. 


CROOK  V.  WRIGHT  and  Another. 

Trespass  quare  clausum  Jregit,  and  for  seizing 
goods. 

An  action  had  been  brought  by  the  defendants 
against  the  plaintiff  and  several  other  persons,  in 
which  the  defendants  obtained  a  verdict  and  judg« 
ment ;  a^.Jh.  was  executed  on  the  goods  of  tiie 
plaintiff  but  the  writ  was  afterwards  set  aside  bj 
the  Court  of  King's  Bench  for  irregularity.  The 
trespasses  complained  of  in  the  present  action,^  were 
committed  in  the  execution  of  that  writ. 

The  plaintiff  proved  that  one  Jenkyns  was  the 
attorney  for  the  defendants  in  the  former  action ; 
that  he  had  issued  the  writ  oijiert  faxnasj  and  de- 
livered it  to  the  sheriff's  officer.  It  was  contended, 
on  the  part  of  the  plaintifi^  that  the  defendants 
were  made  liable  by  the  acts  of  Jenkyns^  without 
proving  that  he  had  been  retained  by  them  to 
bring  the  action. 

Abbott  Ld.  C«.J.  was  of  opinion  that  some  evi- 
dence must  be  given  of  a  retainer  in  order  to  make 
the  defendants  trespassers. 

The  plaintiff  then  called  the  clerk  of  JenkynSf 
who,  on  being  examined,  produced  a  letter  from 
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one  of  the  defendants,  desiring  Jenkyns  to  com-       1825. 
mence  an  action  against  the  plantiff  and  two  other       crook 
persons.     It  was  further  proved  that  the  plaintiff         «• 
had  pleaded,  in  abatement  of  this  action,  that  other 
parties  who  were  liable  were  not  joined,  and  that 
thereupon  such  action  was  discontinued.   Jenlcyns^ 
without  further  authority  from  the  defendants,  com- 
menced against  the  plaintifi;  and  all  who  were 
jointly  liable  with  him,  the  action  in  which  the 
Ji.fa.  was  sued  out,  and  the  alleged  trespass  com- 
mitted. 

Abbott  Ld.  C.  J.  was  of  opinion  that  the  autho- 
rity to  commence  the  first  action  against  the 
plaintiff,  and  the  two  other  defendants,  was  also 
an  authority  when  that  action  was  discontinued, 
to  commence  the  second  action  against  the  plain- 
ti£l^  and  all  those  whose  non-joinder  had  been 
pleaded  in  abatement,  and  that  the  defendants 
were  made  trespassers  by  the  acts  of  their  attorney. 

Verdict  for  the  plaintiff  damages  one 
shilling,  (a) 

Scarlett  and  JR.  V.  Richards  for  the  plaintiff. 
Gumey  and  for  the  defendants. 


(a)  See  Barker  y.  Braham,  S  Wfls.  368. 
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^J»«»««««.  DREW  and  Others  v.  CLIFFORD. 

November  5. 


In  an  action  i  HIS  was  an  action  upon  an  attorney's  bill. 

J2?^^;fbai.  A  copy  of  the  bill,  signed  by  the  plaintiffs,  had 

Hdd^though  been  delivered  to  the  defendant,  pursuant  to  the 

couiti  not  re-  2  G.  2.  c.  23.     It  contained,  amongst  other  items 

^^^*.^'  of  business  done  for  the  defendant,  the  following 

because  "the  one :— "  An  action  having  been  brought,  and  judg- 

^*<fiAuSl  ™e^t  obtained,  after  the  defendant  had  applied  to 

ment8,"in-  ^e  dischars^ed  again  under  the  insolvent  act,  in 

eluded  mit  o  o  ,,i  .        j* 

were  not  spe-  which  you  opposed,  and  succeeded,  the  costs  oi 
^the  Sat^*  the  action  were  taxed,  exclusive  of  the  costs  of 
2  G.2.C.23.  opposition  in  the  insolvent  court,  at  52/.  17s.  6d" 
nevertheless  It  was  proved  that  this  sum  of  52/.  I7s.  6d.  was 
reS^of  die  ^^^  amount  of  the  prothonotary^s  allocatur  on  the 
bill,  as  to  posteuj  in  an' action  brought  by  the  defendant 
visions  of  Se"  against  a  person  of  the  name  of  Austen;  the  costs 

statute  had      ]^  t^^t  action  between  the  present  plaintiff*  and  de- 
been  compued  ^  *- 

with.  '  fendant,  as  attorney  and  client,  had  not  been  taxed. 

E.  Lawes,  for  the  defendant,  contended  that  in 
respect  of  this  charge  of  52/.  17^.  6d.  the  plainti£& 
had  not  delivered  a  bill  pursuant  to  the  2  G.  2. 
c.  23.  (a)  ;  that  according  to  the  statute,  "  thefees^ 


(a)  By  2  G.  2.  c.  23.  s.  23.  (made  perpetual  by  stat.  30  G.  £. 
c.  19.  «.75.)  for  the  better  regulation  of  attomies  and  solicitors, 
it  is  enacted,  *<  that  no  attorney  of  the  Courts  of  King's  Bench, 
Common  Fleas,  or  Exchequer,  &c.,  nor  any  solicitor  in  Chan- 
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charges,  and  disbursements*^  should  have  been  set      *1B25. 
out  in  words  at  length,  and  not  united  in  one  large       dmiT 
jjtem.   ;  If  the  bill,  with  respect  to  this  charge,  was         »• 
:»ot  properly  delivered  pursuant  to  the  direction 
f  the  statute,  then,  according  to  the  case  of  Hill 
•  Htmphreys,  S  B.  &  P.  343.,  the  plaintiffs  are  not 
ntitled  to  recover  the  other  items  in  the  bill. 


JRichards  submitted  that,  at  all  events,  the  plain- 
were  entitled  to  recover  the  other  items,  as  to 
^vvbich  a  bill  had  clearly  been  delivered  pursuant 
the  statute. 


Abbott  Ld.  C.  J.  I  think,  the  plaintiffs  cannot 
^^^c^over  this  sum  of  52/.  17^.  6rf.,  being  of  opinion 
'C^l^i^t,  as  respects  that  item,  the  plaintiffs  have  not 
^^c>inplied  with  the  provisions  of  the  statute ;  but  as 


r»  &C.  shall  commence  or  maintain  any  action  or  suit  for  the 
of  any  fees,  charges,  or  disbursements,  at  law  or  in 
^^uity,  until  the  expiration  of  one  month  or  more,  after  such 
^^^omey  or  solicitor  respectively  shall  have  delivered  unto  the 
P^x^  to  be  charged  therewith,  or  left  for  him,  at  his  dwelling- 
^ouse,  or  last  place  of  abode,  a  bill  of  such  fees,  charges,  and 
^i^ttrsements,  written  in  a  common  legible  hand,  and  in  the 
^^i^fith  tongue,  except  law  terms  and  names  of  writs,  and  in 
-Woirdsat  length,  except  times  and  sums,  which  bill  shall  be 
subtcri)>ed  'with  the  proper  hand  of  such  attorney  or  solicitor ; 
^Kid  upon  application  of  the  party  chargeable  by  such  bill,  or 
^  any  other  person  in  that  behalf  authorised,  unto  the  Lord 
Chancellor,  or  the  Master  of  the  Rolls,  or  unto  any  of  the 
courts,  aforesaid,  or  unto  a  judge  or  baron  of  any  of  the  said 
coiuts,  respectively,  in  wbicli,  the  business  contained  in  such 
1^*11,  or  the  greatest  part  thereof  in  amount  or  value  shall  have 
'^^^Q  transacted,  they  may  refer  the  bill,  &c.  to  be  taxed, 
'(^though  no  action  be  depending  in  such  court  touching  the 
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Drew 
CurroKD. 


to  the  rest  of  the  bill,  I  shall  direct  the  jury  to  find 
a  verdict  for  the  plaintiffs,  conceiving  that  they  are 
entitled  to  recover  the  residue  of  the  bill,  and 
leaving  it  to  the  defendant,  if  he  shall  think  fit,  to 
apply  to  the  Court  above  to  correct  my  judgment* 
Verdict  for  the  plaintiffi,  for  331  IJs.  id. 

R.  V.  Richards  for  the  plaintifis. 
JS.  Latves  for  the  defendant. 


No  application  was  made  to  the  Court  ip  the 
succeeding  term  to  disturb  this  verdict 


«B 


WumnnRR, 
November  4. 

In  an  action 
against  the 
acceptor  of  a 
bill  of  ex- 
change, where 
defendant's 
attorney  had 
given  notice 
to  the  plaintiff 
to  proctuce  all 
papers  relating 
to  a  bill  de- 
scribed, as  the 
bill  in  (question, 
and  said  to  be 
*•  accepted  hy 
the  tmd  de* 
fendant:'* 
Held,  that 
such  notice 
wasprtmi 
facie  evidence 
of  the  defend- 
ant's accept- 
ance. 


HOLT  V.  SQUIRE, 

This  was  an  action  on  a  bill  of  exchange  by  the 
indorsee  against  the  acceptor. 

A  notice,  signed  by  the  defendant's  attorney, 
had  been  served  on  the  plaintifl^  requiring  him  to 
produce  and  show  forth  upon  the  trial  of  this 
cause  all  papers,  letters,  memorandums,  &c  which 
had  been  received  by  him  from  one  J.  S.  relating 
to  a  certain  bill  of  exchange,  draft,  or  order  drawn 
by  the  said  /•  S.  (describing  the  bill),  "  and  which 
said  bill  of  exchange,  draft,  or  order  was  accepted 
by  the  said  dejendanty  payable  at  Messrs.  BtUler^^ 
4.  Cheapside,  London.^ ^ 

The  description  of  the  bill  of  exchange,  in  this 
notice,  agreed  in  every  respect  with  the  bill  set 
forth  in  the  declaration. 
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Scarlett  put  in  the  notice,  and  proved  the  hand-       1825. 
writing  of  the  defendant's  attorney,  and  then  pro- 
posed to  read  the  bill,  without  further  proof  of  the 
acceptance. 

Gumey  for  the  defendant,  objected  to  this  being 
sufficient  evidence  of  the  acceptance,  and  con- 
tended that  some  further  proof  should  be  given. 

Abbott  Ld.  C.  J.  The  defendant  in  his  notice 
has  described  the  bill  now  produced,  and  has  stated 
that  such  bill  was  accepted  by  the  defendant ;  and 
this,  t  conceive,  is  primd  Jade  evidence  of  his  ac- 
ceptance. 

Nonsuit. 

Scarlett  and  R.  V.  ^Richards  for  the  plaintiff. 
Gumey  and  Reader  for  the  defendant 
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AT    NISI    PRIUS, 

IN    C.P. 


AT  THE   SITTINGS  IN  AND   AFTER 

TRINITY  TERM, 
6  Geo.  IV.  1825. 


SECOND  SITTING  IN  TERM  IN  LONDON. 


GiTiLDHALL,  WATT,  Gciit.  oDe,  &c.,  v.  COLLINS. 

Jtme  11. 

<<  Attending  J.  ^ssuMPsiT  foT  work  and  labouT,  and  the  money 

and  B^  the       pnimf q 
proposed  bail    COUntS. 

of  the  defend-      The  plaintiff  was  an  attorney,  and  had  delivered 

jint  And  PT- 

aminine  them  an  unsigned  bill  for  300/.  to  the  defendant,  for 
"*^-?^     business  done  of  various  kinds,  and  for  disburse- 

coropetencnr  ' 

tojustify^  ments.  It  was  contended  that  the  plaintiff  not 
the  pidn^in  having  delivered  a  bill  pursuant  to  the  2G.2.  c.  23. 
several  ac^ns  ^^33.  must  be  uousuited,  the  following  items  being 
against  the  '  relied  ou  as  taxable :  *^  Attending  Messrs.  Wilson 
and  arn^g  ^^^  Doj/lCy  by  your  desire,  who  had  agreed  to  bail 

with  him  to 

take  cognovits  therein,"  are  taxable  items  in  an  attorney's  lull  within  the  8  G.  S.  c.  85. 

1.23. 
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you,  but,  on  questioning,  found  they  could  not  ^  1825. 
justify,  6^.  8d" — "  Mr.  Vearet/,  of  Gray's  Inn^ 
having  several  actions  against  you,  attendiilg  him, 
and  advising  him  to  refrain  from  proceeding 
further,  and  arranging  to  take  cognovits  in  the 
different  actions,  6^.  8rf.**  —  Winter  v.  Paynes 
6  T.  R.  645.,  was  relied  on. 

For  the  plaintiff  it  was  answered,  that  business 
must  be  actually  done  in  court,  and  that  none  of 
the  items  showed  that  any  proceeding  in  court  had 
been  conducted  by  the  plaintiff;  that  they  were  all 
for  such  services,  as  might  have  been  performed  by 
any  one  not  an  attorney,  without  rendering  himself 
liable  to  the  penalties  under  25  G.S.c.  80.,  and 
that,  therefore,  they  were  not  taxable  items.  MoW" 
hrayy.  ITemngf  II  East,  285,  was  cited. 

Best  C.  J.  I  think  there  are  in  this  bill  such 
taxable  items  as  must  prevent  the  plaintiff's  right 
to  recover,  unless  a  bill  has  been  delivered  in  com- 
pliance  with  the  statute.  It  is  necessary  to  be 
assured  of  business  having  been  done  in  a  cause, 
or  that  proceedings  in  court  have  existed,  in  the 
conduct  of  which  the  defendant  has  received  as- 
sistance from  the  plaintiff  as  an  attorney;  it  is  enough 
that  this  may  be  fairly  collected  from  the  nature  of 
the  charge  itself.  In  the  case  which  has  been  alluded 
to,  of  Winter  v.  Payne^  it  was  collected  from  the 
item  itself,  that  an  affidavit  had  been  actually  made. 

In  this  case  one  item  shows  that  the  defendant 

• 

was  in  immediate  want  of  b^  ^uid  that  the  plain- 
tiff attended  the  persons  proposed,  for  the  purpose 
of  arranging  their  becoming  bail.  A  cause,  there- 
forCf  must  have  existed  in  which  the  plaintiff  as  an 

u  3 
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1825.  ^  attorney,  furnished  his  assistance  to  the  defendant. 
But  this  is  conclusively  shown  by  the  items,  which 
expressly  state  that  actions  were  then  commenced 
against  the  defendant.  If,  by  the  mode  of  shaping 
his  charges,  an  attorney  could  take  his  demand 
put  of  the  statute,  a  most  beneficial  act  would  be 
evaded,  and  cases  taken  out  of  that  jurisdiction 
which  is  6f  all  others  the  most  proper  to  dedde 
on  them.  The  inclination  of  the  Court,  if  any, 
ought  to  be  to  bring  an  attorney's  bill  within  the 
range  of  a  statute  so  useful  to  tlie  subject  The 
plaintiff  must  be  called* 

The  cause  was  ultimately  referred  to  the  pro- 
thonotary,  and  the  legal  objection  withdrawn. 

WildeSexjt  and  Piatt  for  the  plamtijC 
Vaughan  Seijt.  and  Comyn  for  the  defendant. 


Sec  Fenton  v.  Correal  supra^  and  the  caset  there  cited. 
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SITTINGS  AFTER  TERM  AT  WESTMINSTER. 


DUNNE  V.  ANDERSON.  w««ii.n.m 

June  S9. 

Casr  for  a  Mbel.  {^^^  S*  to' 

The  declaration  (a)  stated,  that  the  plaintiff  was  comment  on  ^ 
a  surgeon,  and  proprietor  of  a  certain  profitable  ^t^°m^M» 
wtablishment  called  the  **  Atkenie^  or  Royal  In-  ofgcnerd  in- 
^i^iiiute.^*    That  ha  had  before  the  committing  of  hu^n  pre- 
the  grievances,  &c,  present^  a  petition  to  the  ^JJ^^^^PJ^" 
House  of  Commons,  praying  for  certain  alterations  published. . 
Ml  tBfe^  law,  in  order  to  suppress  empiricism,  and  to  cannot^n^ 
advance  real  professional  merit    That  the  defend-  ^,9^*?.*^^^? 

^  of  libel  formica 

^Ht  published,  &c.  the  libel,  &c.,  which  was  set  comments, 
out,   and  professed  to  be  a  comment  upon  the^^^^f^^l^ 
petition  of  the  plaintiff.  be  vilified; 

rm  1  1         , .  •  1      although  the 

Xnere  were  other  counts  merely  setting  out  the  publication 
Hbels  complained  of.  SSSSr 

*  The  publication  of  the  libel  was  proved  by  the  to  be  his  act. 
production  of  a  number  of  the  <<  Cottage  Physician 
Wd  Famly  Adviser,*^  of  which  the  defendant  was 
proprietor ;  and  the  defendant's  refusal  to  disclose 
the  author  of  the  article  complained  of  was  also 
shown.  The  number  contained  several  extracts  ver- 
batim from  the  petition^  and  comments  thereon;  but 
it  did  not  appear  in  what  manner  the  petition  had  got 


(a)  Hub  was  a  second  trial ;  the  pleadings  and  petition  are 
^7  set  out  in  3  Bing.  88.,  where  the  proceedings  on  the  ap- 
pHcation  for  a  new  trial,  and  the  opinion  of  the  Judges,  are 
fqwrted. 

U  4 
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1825.  ^  before  the  public,  or  how  it  had  come  to  the  hands 
of  the  defendant,  or  of  the  author  of  the  libel. 
An  attempt,  on  the  part  of  the  defendant,  to  show 
that  the  plaintiff  had  published  it,  failed. 

The  plaintiff  was  proved  to  be  a  surgeon  by  a 
diploma,  the  date  of  whiph  was  twenty  years  back, 
and  no  one  instance  of  actual  practice  was  shown. 

The  nature  and  object  of  the  plaintiff's  establish- 
ment, called  the  " -4/A^n^e,"  were  not  precisely 
explained ;  the  plaintiff's  case  being,  that  it  was 
an  institution  for  usefiil  purposes  of  a  medical  and . 
surgical  nature ;  the  defendant's,  that  it  was  a  mete 
pfece  of  quackery  and  absurdity. 

The  defence  was,  as  at  the  former  trial,  that  the 
publication  charged  was  a  justifiable  comment  .on 
a  matter  fairly  before  the  public,  and  relating  to 
objects  of  public  interest 

Best  C.  J.,  in  summing  up.to  the  jury,  after 
disposing  of  the  formal  parts  of  the  case^  ob- 
served :  It  appears  that  the  petition,  on  which  the 
publication  complained  of  professes  to  be  a  com- 
ment, has,  by  some  means  or  other,  found  its  way  to 
the  public ;  how  it  was  published,  or  by  whose 
means,  does  not  distinctiy  appear.  Witii  respect 
to  literary  publications,  the  law  is  clearly  and  ably 
laid  down  by  Lord  EUenborough^  in  the  case  (a)  of 
which  you  have  heard ;  such  publications  challenge 
criticism,  and  any  one  of  the  public  has  a  right  to 
make  such  animadversions  on  them,  as  the  intrinsic 
merits  of  the  works  may  warrant.    However  severe 


(a)  Carr  v.  Hoody  1  Campb.  ^S*  n. 
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those  animadversions  may  be,  the  author  has  no 
right  to  complain,  unless  his  private  character  be 
maliciously  vilified.  But  you  are  not  to  infer  that  a 
petition  presented  to  either  branch  of  the  legislature, 
and  not  published,  stands  on  the  same  footing ;  the 
right  to  petition  and  to  offer  suggestions  to  the  legis- 
lature is  highly  valuable,  and  belongs  to  every  sub- 
ject of  this  kingdom ;  but  it  behoves  a  person  exer- 
cising such  right,  to  take  care  that  he  is  competent 
to  the  task  he  undertakes,  for  if  he  offers  a  petition  on 
a  public  measure,  and  that  petition  gets  before  the 
public,  any  one  of  the  public  has  a  right  to  com- 
ment on  it,  and  to  show  that  the  measures  pro- 
posed are  absurd  and  impolitic.  The  misdiief 
would  be  great  and  extensive,  to  hold  that  a  per- 
son likely  to  be  affected  by  those  measures,  could 
not  be  allowed  to  show  them  to  be  inexpedient 
and  injurious.  It  would  be  inconsistent  with  free 
discussion  to  say,  that  comments  made  with  such 
a  view  are  Hbellous.  But  the  person  makmg  such 
comments,  has  no  right  to  attack  the  priyate  cha- 
racter of  the  petitioner ;  he  must  confine  himself  to 
the  consideration  of  the  public  measures,  and  not 
maliciously  vilify  an  individual.  If  his  observ- 
ations are  intended  and  calculated  to  inform  the 
public,  and  not  to  attack  the  individual,  they  are 
justifiable.  After  commenting  on  parts  of  the 
paper  which  alluded  to  the  private  character  of 
the  plaintiff  as  a  surgeon  and  individual.  His  Lord- 
ship left  it  to  the  jury  to  say,  whether  or  no,  the 
publication  was  a  fair  and  proper  comment  on  the 
petition,  or  whether  its  object  was  to  injure  the 
private  character  of  the  plamtiff 

Verdict  for  the  plainti£^  damages  one  farthing. 


1825. 
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18««.  Vcatghan^  PeU,  WUde  Serjts.  and  Piatt  for  thfe 

DoMMB  plaintiffi 

.    *^  Spankie  Sent  and  Carter  for  the  defendant. 


wnn.»»>.,  BEST  t>.  OSBORNE. 

Afimwdhone  AssuMPsiT  CMi  a  warranty  of  a  horse. 

uu  oun  ^^  horse  had  been  nerved.    Several  eminent 

ferriers  were  called,  who  stated  that  the  operation 
of  nerving  consisted  in  the  division  of  a  nerve 
leading  from  the  foot,  up  the  leg;  that  it  was 
usually  p^fbrmed  in  order  to  relieve  the  horse 
fhxn  the  pain  arising  from  a  disease  in  the  foot  $ 
the  nerve  cut,  being  the  vehicle  of  sensation  from 
the  foot  That  the  disease  in  the  foot  would  not 
be  affected  by  the  operation,  and  would  go  on  iii» 
creasing  or  not,  according  to  it's  character.  That 
liorses  previously  lame  from  the  pain  of  such  a 
disease,  would,  when  nerved,  frequently  go  £ree 
from  lameness,  and  continue  so  for  years  \  that  the 
operation  had  been  found  successfid  in  cavahy 
regiments,  and  horses  so  operated  on  had  been  for 
years  employed  in  active  service.  But  that  in 
their  opinion,  a  horse  that  had  been  fierved^  whe- 
ther by  accident  or  design,  was  unsound  and 
could  .not  be  safely  trusted  for  very  severe  work, 
and  that  it  was  an  organic  defect  The  horse  in 
question  had  not  exhibited  any  lameness. 

Best  C.J.  told  the  jury  that  it  was  difficult  to 
say,  that  a  horse  in  which  there  was  an  organic 
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defect,   coald  be  considered  sound;  that  sound      1825. 
meant  perfect,  and  a  horse  deprived  of  an  useful 
nerve  was  imperfect,  and  had  not  that  capacity  of 
service  whicb  is  stipulated  for  in  a  warranty. 

Verdict  for  the  plaintiffi 

•  ■  J.  •  • 
Wilde  Seijt.  and  Morris  for  the  plaintiff. 
Vaughan  Serjt.  and  PUUt  for  the  defendant 
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COUSINS  and  Another,  Gentlemen,  two,  &c.  v^   Guildhall, 

BROWN  and  Another,  Sheriffi  of  London.  ^^  «*• 

•  < 

Oase  for  an  escape,  and  for  not  assigning  the  in  case  against 

1     -I  1        1  the  shenfffor 

bail-bond.  an  e8cai>e,  the 

The  declaration  stated,  that  the  plaintiff  sued  SS»^, 
out  a  certam  writ  of  our  said  lord  the  king,  called  piaintiffi  med 
an  attachment  of  privilege,  "  by  which  said  writ  our  mwitof  prf-  " 
said  lord  the  king,  commanded  the  said  defendants,  ^[^>  **?/ 

i-i*»/»i»  /•-¥-        »  11       which  said 

as  sneruBs  of  the  city  of  London^  to  attach  the  writ  our  lord 
said  Samuel  Fletcher,  so  that  they  might  have  him  S;^dSf  tST 
before  the  justices  of  our  said  lord  the  king,  on  defendants, 
Monday  next  after  eight  days  of  Saint  Hilary ,  to  a.b.  &c  to 
answer  the  said  plaintiffi  of  a  plea  of  trespass  on  JJ^cT^^tlft 
the  case,  to  the  damage  of  the  said  plaintiffs  o/"  of  a  plea  of 
thirty  pounds,  and  have  there  that  writ  ;*'  it  was  then  the  ^1^^^  ne 
averred  that  the  writ  was  indorsed  for  bail  for  thirty  ^'^f?^^ 

pounds,  &C.  i^tMrty 

The  writ  produced  was  indorsed  for  bail  for  ^^©writ pro- 
thirty  pounds,  but  did  not  contain  the  words  **  to  the  ^^^  *1  "®^ 

/*#m^<mi  the 

damage  qfthe  said  plaintiffs  qf  thirty  pounds.*^  words, «  to  <Ar 

damage^  ftc 
Held  no  va^ 
nance. 
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1886.  ^  It  was  objected  by  Wilde  Seijt,  that  this  was  a 
fatal  variance;  that  the  declaration  professed  to 
describe  the  yrrit,  and  any  omission  was  therefore 
fatal,  however  immaterial  the  words  omitted  might 
be ;  and  he  cited  Baker  v.  NewUggeriy  1  Ry.  & 
M.  N.  P.  C.  93. ;  Br(mi  v.  Jacobs^  2  Esp.  N,  P.  C. 
7«7- ;  and  Stiles  v.  Rawlins,  5  Esp.  N.  P.  C.  133. 

• 

Best  C.J.  I  am  of  opinion  that  the  declaration 
does  not  profess  to  describe  the  writ,  but  merely 
to  state  the  substance  and  effect  of  what  the 
sheriffi  were  commanded  by  it  to  do.  It  is 
proved  that  the  writ  was  indorsed  for  bail  ^for 
thirly  pounds,  Fletcher  was,  therefore,  called  upon 
to  answer  the  plaintiffi  in  damages  to  that  amount. 
In  the  fbrst  two  cases  cited,  the  declaration  pro- 
fessed to  describe  the  instruments,  and  in  a  recent 
case  in  this  Court,  Stiles  v.  Rawlins  is  shaken,  if 
not  overruled.  I  think  the  variance  immateriaL 
I  do  not  think  I  ought  to  give  leave  to  move  to 
enter  a  nonsuit 

Verdict  for  the  plaintiff* 

Vaughan  Seijt  and  JF*.  Pollock  for  the  plaintiff 
Wilde  Seiju  for  the  defendants. 
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BEDELL  V.  RUSSELL.  Ooildhau, 

^J.^R£SPAS8.  In  an  actum 

The  declaration  contained  several  counts,  for  baueiy,  and 
susaulting,  beating,  and  shooting  at  the  plaintifl^  tilcaUon^imr 

on  divers  occasions.  and  mam 

Pleas  (without  the  general  issue),  that  plaintiff  d^duit't* 
yjn^  a  mariner  on  board  a  certain  ship  of  which  ^^  >»• 

a  riffht  to 

tlie  defendant  was  commander,  that  the  plaintiff  bg^,  the 
at.  tibe  said  times  when,  &c.  was  engaged  in  mutiny,  [heb^b^ 
tM  suppress  which,  the  defendant  committed  the  on  him.  The 

^^  *  1   •       1     /.  onuiofpronmr 

txespasses  complamed  of.  danui^  doei 

Replication  de  iryuria^  &c.  generally  to  all  the  p^dS?** 
pleas  and  issues  thereon.  counsel  a 

right  to  begm. 

The  pleadings  having  been  opened,  it  was  in- 
sisted by  Wilde  Seijt.  for  the  defendant,  that  he 
liadja  right  to  begin,  inasmuch  as  the  affirmative 
of  the  issues  lay  upon  him,  namely,  to  prove  the 
£tcts  alleged  in  j  ustification.  And  he  cited  Hodges 
%^.  Holder^  3  Camp.  366. ;  Jackson  v.  Hesketh^ 
S  Stark.  N.  P.  C.  518.  In  the  latter  case  Bayky  J. 
says,  <<  The  question  of  damages  never  arose  until 
1:he  issue  had  been  tried.'' 

Vaughan^&^i.  for  the  plaintiff  insisted,  that  the 
claim  of  damages  gave  the  plaintiff  a  right  to 
begin,  the  affirmative  of  their  amount  being  upon 


RUMBLL. 
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18SBI      him.    That  the  cases  dted  were  cases  of  trespass 

^  Bkdeil      j'Wflr^  clausum  Jregitj  where  certain  rights  only 
9.         were  in  question ;  that  in  this  case  the  essence  of 

the  enquiry,  was  the  plaintiff's  claim  of  damages. 

Best  C.J.  But  for  the  authorities  cited,  I 
should  certainly  have  thought  that  the  onus  of 
proving  the  damages  sustained  gave  the  plaintiff  a 
right  to  b^in;  but  as  it  is  of  the  utmost  conai^ 
quenoe  that  the  practice  should  be  uniformf  I  ahdU 
C<N(iaid0r  mys^  bound  by  those  cases,  until  the 
matter  shall  be  settled  in  fiiU  court 

*     « 

The  defi^dant^s  case  was  accordingly  first  gmie 
intQ»  and  the  plaintiff's  evidence*  whicdi  consisted 
of  d^K)sitionc»i  given  in  answer;  and  the  defend- 
ant's counsel  had  tiie  general  reply. 

Verdict  for  the  plaintifl^  damages  SQL  for  an 
assault  on  an  occasion  not  justified  in  proof; 
and  for  the  defendant  on  the  jostificatiofB 
as  to  the  residue. 

Vaughan  Serjt  and  E,  Lowes  far  the  plaintiS 
Wilde  Serjt  and  JP.  PoUock  for  the  defendant. 
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WESTERl^  CIRCUIT.-.SARUM. 
Coram  Littlsdalb  J. 


REX  V.  SMITH  and  JEFFERIES. 

TThe  prisoners  were  indicted,  for   stealing  two  Twp  prisoners 
liorses,  the  property  of  different  persons.  £)r^te^tog 

It  appeared  from  the  statement  of  the  opening  '^^  county  ^i^ 
counsel,  that  the  horses  had  been  originally  stolen  joint  posses- 
in  Somersetshire  by  the  prisoners  when  together,  howw  fe^t 
kiut  on  different  days,^  and  at  different  places.  ^"°SiT^^^ 

jointly  taken 

Erskine  for  the  prisoners  submitted,  that  the  SLe^T* 
Clonics  being  distinct,  the  prosecutor's  counsel  places  in 
should  elect  on  which  charge  he  would  proceed.     H^^«t 

efideno^oould 
be  given  of 

^     Jdmgshw  for  the  prosecution  stated^  that  his  one  oni^r  of 
csase  would  consist  entirely  of  evidence  to  show  county  £^  ^ 
tiiat  both  the  horses  were  found,  soon  after  the  e»ch  taking 

being  as^ 

^x>bbery,  in  the  joint  possesion  of  the  prisoners  in  parateieiony, 
the  county  of  Wilts  ;  and  he  contended  upon  the  J^JlLK 
principle,  that  the  possession  of  stolen  goods  by  the  counsel  must 

^«.^.  ^i**  ^^r  V   elect  on  which 

uuef,  is  a  new  taking  m  every  county  through  to  pioceed. 
^vhich  he, carries  them,  that  this  evidence  would 
establish  the  case  of  a  single  felony  in  the  county 
of  WiUs. 
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1825.  ^  LiTTLEDALE  J.  If  you  could  confioe  your  evi- 
dence entirely  to  a  single  felony  in  this  county, 
you  need  not  elect ;  but  this  you  cannot  do ;  for 
3rou  must  prove  that  the  horses  were  originally 
stolen  in  another  county.  The  possession  of  stolen 
property  soon  after  a  robbery  is  not  in  itself  a 
felony,  though  it  raises  a  presumption  that  the 
possessor  is  the  thief;  it  refers  to  the  original 
taking  with  all  its  circumstances.  I  think,  there- 
fore, that  you  must  in  this  instance  make  your 

election. 

The  prisoners  were  convicted. 


DEVON. 


Coram  Gaselse  J. 


BxiTO,  REX  t>.  SARAH  HURRELL. 

Jtifyn. 

In  an  in^ct-  The  prisoner  was  indicted  on  the  statute  3  <^4  W. 

]^  M.C.  9.  S^'M.  c.  9.  s.  5.  for  stealing  goods  in  a  lodging-house. 

^^j^Jg^*  The  indictment  stated  that  the  prisoner,  late  of, 

man,  it  is  mf-  &c.,  the  wife  of  Jokti  Htorrellj  <;ertain  goods  being 

ti^^taiT  M^  *  lodging-room  let  hy  contract  to  the  said  pri- 

^t^^^h^  ^^^^^^  ^  ^^  ^^^  ^^  ^^^  ^^  ^^  ^^  lodging- 

her,  to  state  room,  did  Steal,  &c.,  against  the  statute,  &c. 

S^w^irtlto       I*  appeared  in  evidence,  that  the  prisoner  was  a 

ikew^;  for  married  womau,  but  that  the  husband  did  not  co- 

the  statement 
may  be  dther 
according  to  the  fiict,  dr  the  legal  operation. 


DEVON. 


Coram  Littlbdalb  J. 


HUEIBLL. 
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habit  with  her  in  the  lodging-house ;  nor  did  he 
in  any  manner  assent  to  th^  contract .  ^ 

Gaselee  J.  at  first  doubted,  whether  the  letting 
ought  not  to  have  been  stated  to  be  to  the  hu^ 
bandy  according  to  its  legal  operation ;  but  upbii 
referring  to  Heaky^s  case,  I  Ry.  &  M*  C.  C.  R.  1., 
was  of  opinion  that  it  might  be  stated,  either 
according  to  the  fact,  or  the  legal  operation,  and» 
therefore,  held  the  indictment  good. 

The  prisoner  was  convictedl 


DOE  d.  NORTHEY  v.  H  ARVEY.  ^f^ 

£jrECTBiENT.  To  prore  a 

The  lessor  of  the  plaintiff- claimed  as  heir  at  law  SedSi^ma 
^x  parte  materhd  of  Marj/  Rowe^  who  died  seised  ^^^^f  c«eof 
of  the  premises,  and  intestate.  ^   the  hadfy  aie 

thodg^hewag 

The  defence  was,  that  persons  of  the  paternal  !?Si^J®'T^' 
line  of  Man/  Rowe  were  still  living,  and  in  order  fiuniiy. 
tx>  prove  the  pedigree  set  up  by  the  defendant^  .the 
deoiarations  of  John  Rowe,  ihe  late  husband  of 
Jdary  RowCp  but  not  otherwise  related  to  her  fa- 

VOL.  I.  X 


fgS  CASES  AT  NISI  PRio?; . 

iSSfiU      fail j^  were  o&red ;   and  the  case  of  V&wds  n 
Youngs  13  Ve».  140.  was  reUed  on.  , 

It  was  objected,  that  these  declarations  were  in- 
admissible, not  being  made  by  one  of  the  familj^ 
and  being  at  best  but  information  collected  from 
the  hearsay  declarations  of  persons  of  the  family. 

LiTTLEDALE  J.  I  think  upon  principle  they  are 
admissible ;  the  husband  mnst  for  this  purpose  be 
considered  as  one  of  the  family. 

PeU^  Wtldey  Serjts.  and  Merewetlier  for  the 
plaintiff. 

Selwyn^  R.  Bayly  and  Carter  for  the  defendant. 


BRIDGWATER. 


Coram  GAStLSB  J. 


REX  V.  H  AYNES. 

AJodgeat      This  was  an  indictment  for  perjury  at  coounon 


181  Firm       j^^^  found  at  the  quarter  sessions,  and  removed  by 


dSe^dS  te    ^^^'^^^^'^^  ^^^  *^^  Court  of  King's  Bench»  and  sent 
perjury  jii  .     down  for  trial  at  Nisi  Prius. 
fouTaSS:        Upon  the  case  being  caUed  on. 


quarter   . 

ttons  and  removed  by  ctt^ron  into  the  IQng*i  Bench;  an  indictment  so  ibaod 

heingToid. 
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Oaseles  J.  said  that  it  was  quite  clear,  that  the       1S25. 
sessions  had  no  jurisdiction  over  peijury  at  com- 
mon law,  and  as  the  indictment  was  therefore  void, 
he  refused  to  try  it 

Jeremy  for  the  prosecution. 
Wildt  Serjt.  for  the  defendant 


■  I 


Coram  Littledals  J. 


REX  Vm  ROWLEY.  Bridgwatsr, 

August  13, 

Xhis  was  an  indictment  for  perjury,  alleged  to  inanindict- 
have  been  committed  by  the  prisoner  as  a  witness  .™®°'  for  per- 
for  the  defendant,  on  the  ti*ial  of  an  action  of  mjtted  on  the 
assault  and  battery,   at  the  Summer  assizes  for  itTswfficknT* 
Somersetshirej  1824.  for  the  pro- 

The  evidence,  on  which  peijury  was  assigned,  was  prove  all  the 
proved,  as  set  out,  by  the  clerk  of  the  attorney  for  by'fhe  delend!^ 
the  plaintiff  in  the  action.     The  witness  stated  that  ^^^*  referable 
he  took  no  note  of  the  evidence,  but  from  his  duty  which  penmy 
as  the  attorney's  clerk,  he  paid  particular  attention  p^j^^the 
to  the  evidence  given  by  the  prisoner ;  that  he  evidence  set 
would  not  undertake  to  say  that  he  had  given  the  ^  J^io  ^'' 
whole  of  the  prisoner's  testimony,  but  that  he  would  *p®®^  ^^™ 
swear  that  nothing  ebe  was  said  which  qualified  what  will  not 'swear 
he  had  stated,  and  that  to  the  best  of  his  recollection  ^f^^lh^ 
he  had  given  all  that  was  material  to  this  raquiry  whole  of  the 
and  relating  to  the  transaction  in  question.  former  tesd. 

monVy  but 
K^  that  he  has  stated  to  the  best  of  bSi  xecoflection  ail  that  was  matenal  to  the 
present  encjuiry  and  relating'  to  the  transaction  in  question,  and  is  positnre  notbiog  was 
said  qualifying  the  evidence  proved,  is  sufficient  to  go  to  the  jury. 

X   « 
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1?*^  For  the  prisoner  it  was  contended,  that  the 
whole  of  the' evidence. given  by  the  prisoner  on 
the  former  trial  ought  to  be  proved ;  that  the  jury 
should  be  enabled  to  judge,  whether  any  thing 
qualifying  or  explaining  that  set  out  had  been 
stated  by  the  prisoner ;  and  that  for  this  purpose 
the  opinion  of  the  witness,  as  to  the  immatertatity 
of  what  was  omitted,  was  inadmissible.  The 
authorities  relied  on  were,  2Chitty  Crim.  Law, 
312.  2  Edit,  Bea:  v.  Jones,  Peake's,  N.  P.  C.  38., 
Rex  V.  DawUng,  ib.  I70.  And  a  case  tried  before 
Lord  GiFFORD,  as  Recorder  of  Bristol^  was  stated 
ex  relatione  Jardine,  in  which  his  Lordship  had 
ruled  to  the  same  effect 

For  the  prosecution  it  was  answered,  that  the 
general  rule  *in  criminal  cases,  of  proving  a  suffi- 
cient case  to  call  for  an  answer,  had  been  satisfied ; 
that  primd  facie  evidence  of  the  whole  evidence 
given  by  the  prisoner,  at  the  former  trial,  had 
been  offered,  and  that  it  lay  upon  him  to  provQ 
any  omission  that  qualified  what  had  been  proved 
against  him  ;  that  it  was  impossible  in  any  case  to 
prove  the  evidence  given,  without  in  some  measure 
relying  on  the  opinion  of  the  witness  reporting  it ; 
and  that  in  this  case  the  opinion  given  was  that 
of  a  perscm  well  qualified  to  form  it 

LiTTLEDALE  J.  The  allegation  in  this  indict- 
ment is,  that  the  prisoner  swore  to  the  substance 
and  effect  alleged  therein;  in  ordinary  cases  oi 
plea  or  indictment,  the  evidence  given  would  be  un- 
questionably sufficient  to  support  such   an   aver- 
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ment;  but;  it  is  said,  upon  the  authority  of  tlie  1825. 
cases  cited,  that  a  different  principle  prevails  in  r^x 
indictments  for  peijury,  and  that  it  is  necessary  ^• 
to  prove  the  whole  of  the  testimony  given  by  the 
person  charged.  I  think  that  proposition  too  large : 
suppose  that  there  had  been  severd  issues  on ;  the 
former  trial,  and  that  the  prisoner  had  given  evi^- 
dence  on  ail  of  them,  but  that  peijury  was  assigned 
on  one  only,  can  it  be  contended  that  it  would 
be  necessary  to  prove  all  the  testimony  given  on 
the  other  issues  ?  I  take  the  true  rule  to  be  this, 
that  all  the  evidence  referable  to  the  fact  on  which 
peijury  is  assigned  must  be  proved ;  and  I  am  of 
opinion  that  there  is  reasonable  evidence  to  go  to 
the  jury,  that  what  the  witness  has  stated,  was  all  the 
evidence  given  by  the  prisoner  referable  to  the  per- 
jury here  assigned.  The  objection,  that  the  opinion 
of  the  witness  is  inadmissible  as  to  the  materiality  of 
what  he  might  have  omitted,  does  not  appear  to 
me  to  be  well  founded.  He  is  competent  to  form 
such  an  opinion ;  his  attention  was  particularly  du 
rected  to  what  was  passing  on  the  former  occasion, 
and  he  gives  that  opinion  at  his  peril,  as  he  is  liable 
to  an  indictment  for  peijury  for  the  wilful  false-^ 
hood  of  it  I  think  the  prisoner  must  be  called 
upon  to  show  that  something  was  said  by  him 
which  qualifies  the  evidence  already  proved. 

No  evidence  was  given  for  the  defence,  and  the 
prisoner  was  convicted  and  sentenced,  (a) 


(a)  His  Lordship's  decision  has  been  since  confirmed  by  th^ 
opinion  of  the  twelve  judges.- 

X  3 
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1^25.  The  all^gaticm  in  the  indictment  was,  that  the 

i^ix        prisoner  **  was  dnlj  sworn,  and  took  bi»  corporal 
j^^sy^    .  oath  on  the  Holy  Go^l  of  God.** 

Proof  that  the  T^^^  proof  was,  that  the  witness  saw  the  prisoner 
dcfeDdantwBB  awom  8nd  examined* 

examined  as  a  It  was  objected,  that  the  particnlar  loode  of 
jStoMawl  swearing  nmst  be  proved,  as  the  evidence  given 
ment  that  the  Woidd  Miply  to  the  oath  of  a  Jew,  OT  pevsot^  of  any 

defendant  was        , \S  /       ,        ^t     r^i.  •  ^- 

•worn  on  the   Other  leugion:  Uum  the  Christian. 

Holy  Gospel, 
that  bang  the 
ordinary  mode        LiTTLEDALE  J.      I  think  it  Sufficient   the  Ofdl* 

'^®*™^*     nary  mode  of  swearing  ia  the  one  qpedfied,  (a) 

C.  F.  WWiams  and  Moody  for  the  prosecution* 
Erskine  and  JF.  D.  Bayley  for  the  prisoner. 

(«)  Jt«r  V.  U'OtrOtitr,  Peake's  R  P.  C.  155. 
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CASES 

ARGUED  AND  DECIDED 

AT    NISI    PRIUS, 

IN  K.B. 

MICHAELMAS  TERM, 
6  Geo.  IV.    1825. 


SITTINGS  AFTER  TERM  AT  WESTMINSTER. 


PEARSON  ».  WHEELER*  ^'^ 

jf^His  was  an  action  on  the  case  to  recover  dam^es  in  t^ase  against 
sustained  by  liie  plaintiff,  in  consequence  of  bis  apubilc-houfte^ 
having  been  induced  to  buy  a  publio^bouse  of  the  ^^f  fiwiduient 

,     ^  ^       r  ^       misrepresent- 

defendant,  for  I6OO/.,  by  means  of  fraudulent  mis-  dUons^fthe 
representations  by  the  defendant,  of  the  amount  of  houieTe^-  ^ 
the  business  dooe  in  the  bouse.  ^«°<*,  ®^','*'«  . 

actual  value  of 
tile  premisesy 

Brougham  for  the  defendant,   offered  the  evi-  j^iS 
dence  of  surveyors  and  others,  to  prove  that  the  of  damages, 
public-bouse  was  really  worth  as  much  as  the  bartoth« 
plaintiff  had  given  for  it.  «*»♦■' 

X  4 
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1825.  Scarlett  for  the  plaintifl^  objected  to  the  ad- 

^juMw  niission  of  this  evidence,  on  the  ground  that,  in  this 
«•  action,  the  value  of  the  premises  was  irrelevant. 
The  purchaser  here  reKes  upon  the  defendant's  re- 
presentation of  facts,  which  the  former  considers 
to  afiect  the  value  of  the  property,  and  if  this 
representation  is  proved  to  be  false  and  fraudulent, 
he  is  entitled  to  recover,  withcAit  reference  to  what 
may  have  been  the  actual  value. 

Abbott  Ld.  C,  J.  I  am  clearly  of  opinion, 
that  evidence  of.  the  value  of  the  public-house  will 
not  go  to  bar  the  action,  but  I  think  it  admissible 
in  reduction  of  damages :  the  measure  of  damages, 
in  this  case,  being  the  difference  between  the  real 
value  of  the  property,  and  the  sum  which  the 
plaintiff  was  induced  to  give  for  it. 

Verdict  for^the  plaintiff  for  250/.  (a) 

Scarlett  and  Jardine  for  the  plaintiff. 
Brougham  and  R.  V.  Richards  for  the  defendant. 


The  same  point  was  decided  by  Best  C.  J.  in 
Compton  V.  Henshaxv^  tried  at  the  London  sittings 
bI^^x  Mkhaelmas  term^lSiS. 


>'-•) 


(a)  DoieUv.StevensjSB.&C.eS^ 
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1825. 


CORNWALL  ».  RICHARDSON.  ^  ,. 

1^H£  first  six  counts  of  the  declaration,  were  for  in  an  action  of 
slandering  the  plaintiff  in  imputing  to  him  that  he  '^^^^onyf 
Iiad  stolen  money  from  the  defendant  The  seventh  with  a  count 
count  was,  for  maliciously  charging  the  plaintiff  chi^^  the 
xvith  felony  before  a  justice  of  the  peace,  and  SSb£j?a 
causing  him  to  be  arrested  and  imprisoned  until  justice,  to 
lie  was  discharged  by  the  justice.     The  eighth  defendant 
count  was,  for  openly  imposing  the  crime  of  felony  p^®*^j^ 
en  the  plaintiff,  and  for  injuring  him  in  his  credit,  and  also  pleas 
&c«     The  defendant  pleaded  the  general  issue  to  ^{^^  si^?, 
-the  whole  declaration,  and  to  the  first  six  counts  ^^^"^  **^ 
several  pleas  of  justification,  alleging  therein  that  fdony  was* 
-the  plaintiff  had  stolen  money  from  him,  the  de-  ^®  ^cmc 

fendant  of  general 

good  character 

ims  not  ad- 

Scarlett,  who  was  for  the  plaintiff,  previous  to  ^fSSnS: 
dosing  his  case,  proposed  to  call  witnesses,  to  give 
evidence  of  the  general  good  character  of  the 
plaintiff  for  honesty. 

Abbott  Ld.  C.  J.  interposed,   and  stated,  that 

lie  was  not  aware  that  in  any  case  like  the  present, 

the  plaintiff  had  been  allowed  to  go  into  evidence 

of  his  general  character  for  honesty.     That  if  such 

evidence  was  to  be  admitted  on  the  part  of  the 

plaintifl^  then  the  defendant  must  be  allowed  to 

^  into  evidence,  to  prove  that  the  plaintiff  was  a 

'  ^nan  of  bad  character.     It  made  no  difierence  what- 
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I92SL       ever  as  to  die  admissibifi^  of  such  evidence,  that 
^^^;^    therewasa^iedaljostificatioiL 

Votlict  for  the  plaintiff 

Scarktt  and  Wighiwum  for  the  plaintifil 
Denman  C.  5.  and  Tkaiger  for  the  defendant 


See  Bodrigmez  t.  Tmimife^  S  Eapi  N.  P.  C.  721.  A 
ir«rxi^,5£ip.N.P.C.lS.  Boi^T.MacMy,  iCampb. 
l>oiitf  ▼.  Sonisy  SCanplKSia  Acumw  t.  Carr.  2fi 
X.  P.  C6a  Sla^  Evid.  pCir.  pp.S67. 917. 


jDbr.5. 


CHADWICK  r.  BUNNING. 


The  statute^  This  was  an  action,  by  an  apothecary,  to  recover 
».  7.  eoM^ii^  the  amount  of  a  bill,  for  medicines  furnished  to 
that  the  com-  the  defendant 

mon  seal  of  .      •  -i?  j 

the  society  of  In  Order  to  prove  that  the  plaintiff  was  qualified 
^die^dty^f   to  practise  as  an  apothecary,  a  certificate  granted 

London  shaU  ^o  him  by  tlie  apothecary^s  company  was  pro- 
be received  as  •'  *  •'  /*»i 

sufficient  Duoof  duced,  with  the  common  seal  of  the  company  affixed 

oftheautnen*   ^     •, 
ticitjrofthe       ^^  ^t. 
certificate,  to 
which  such 

seal  is  affixed,  Scarlett  for  the  defendant,  objected  to  its  being 
SS-^^  received  in  evidence,  until  it  was  proved  that  this 
cate  evidence,  >vas  the  common  seal  of  the  company. 

without  proof 
that  the  seal 

SfnulJ«irf  Russell  for  the  plaintiff,  contended  that  siw* 
the  society,      evidence  was  unnecessary ;  that  in  consequence  of 
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the  difficulty  of  authenticating  the  certificate  of  i^SSi 
qualification,  the  legislature  had  expressly  pro-  ceAmnoK 
vided  by  the  6  G.  4.  c.  133,  s.  7.,  that  "  the  com- 
mon seal  of  the  said  society,  of  the  art  and  mystery 
of  apothecaries,  of  the  city  of  London,  shall  be 
deemed  to  be,  and  shall  be  received  in  every  court 
of  law  or  equity,  in  any  part  of  England  or  WaleSy 
as  sufficient  proof  of  the  authenticity  of  the  der- 
tificate,  to  which  such  seal  shall  be  affixed,  and 
that  the  person  therein  named  is  duly  qualified  to 
practise  as  an  apothecary  in  any  part  of  England 
or  fFcdes.**  If  the  construction  contended  for 
'by  the  defendant's  counsel^  was  to  be  put  upon 
this  act,  it's. provisions  would  in  efiect  be  a  nullity*. 
The  difficulties  as  to  proof,  mentioned  in  the 
:a:eciting  part  of  this  section,  would  be  the  same  as 
liefore  the  statute  passed. 

Abbott  Ld.  C.  J.  I  am  of  opinion  that  the 
act  of  parliament  does  not  make  the  seal  prove 
Stsel^  but  that  you  must  show  by  other  evidence 
^tiiat  it  is  the  common  seal  of  this  society. 

The  seal  was  afterwards  proved  to  be  the  com-  A  general  cer- 

-  rni  tificate  of  oua- 

3Qon  seal  of  the  apothecanes'  company.     The  cer*  lification  to 
^ficate  was  dated  the  14th  of  Qctober  1819.     It  CttSteST 
certified  generally  that  the  plaintiff  was  qualified  as  to  time  or 

,  1  ••!  %••      place,  is  suffi' 

ix>  practise  as  an  apothecary,  without  any  hmit-  ^ent  under 
ation  as  to  time  or  place.     On  the  back  of  the  '^?//^f: 

*  c,  194.  to  en* 

certificate  was  the  following  indorsement: — **  I  do  able  an  apo- 
bereby  certify,  that  the  within  named  B.  C  hath  onTSuor"^ 
TMdd  ttie  sum  of  4/.  4ts.  to  enable  him  to  practise  in  mwMdneB,  &c* 

*  .  in  Tumishedto 

the  city  of  London,  pursuant  to  the  act  01  par-  patients  in 
liament  within  mentioned^  (the  65  G.  3r)  for  the  ^^^on  the 
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1825. 


Chadwick 

V. 
BUNNING* 

back  of  such 
certificate  is 
endorsed  a 
receipt  for 
four  guineas 
pro?^  to 
nave  been 
paid  after  the 
commence* 
mentofthe 
action;  which 
sum  the  l9th 
section  directs 
to  be  paid, 
and  the  receipt 
endorsed, 
where  persons 
originally 

aualifiecf  by 
lieir  cer- 
tificate, to 
practise  in  the 
country, 
obtain  the 
privile;^  of 
practising  in 
London* 


Masters  and  Wardens  of  the  society  of  apothecarieSr 
f  Signed)  JE.  -B."  There  was  no  date  to  this  indorse- 
ment ;  but  it  was  proved,  that  the  4/.  4^.  was  paid 
by  the  plaintiff  to  the  apothecaries'  company  in 
June  1825,  subsequent  to  the  commencement  of 
the  present  action.  The  plaintiff  attended  the 
defendant  as  an  apothecary  in  Londorij  and  fur- 
nished the  medicines  in  18!22  and  1823. 

Scarlett  for  the  defendant,  contended  that  the 
plaintiff  could  not  recover,  not  having  at  the  time 
this  action  was  commenced,  obtained  a  certificate 
to  practise  in  London^  according  to  the  provisions 
of  the  19th  section  of  the  55  G.  3.  c.  194.  (fl),  and 

• 

(a)  By  which  it  is  enacted, ''  that  the  sum  often  pounds  ten 
shillings  shall  be  paid  to  the  said  master,  wardens,  and  society 
of  apothecaries,  for  every  such  certificate  as  aforesaid,  on 
obtaining  the  same,  by  every  person  intending  to  practise  as 
an  apothecary  within  the  city  of  London^  the  liberties  or 
suburbs  thereof,  or  within  ten  miles  of  the  same  city  ;  and  the 
sum  of  six  pounds  six  shillings  by  every  person  intending  to 
practise  as  an  apothecary  in  every  other  part  of  Engkiftd  or 
Wales  (except  the  said  city  of  London,  the  liberties  or  suburbs 
thereof,  or  within  ten  miles  of  the  said  city ) ;  and  no  person 
having  obtained  a  certificate  to  practise  as  an  apothecary  in 
any  other  part  of  England  or  Wales  (except  the  said  city  of 
London,  the  liberties  or  suburbs  thereof,  or  within  ten  miles  of 
the  said  city  as  aforesaid),  shall  be  entitled  to  practise  within 
the  said  city  of  London,  the  liberties  or  suburbs  thereof,  or 
within  ten  miles  of  the  said  city,  unless  and  until  he  shall  have 
paid  to  the  said  master,  wardens,  and  society,  the  further  sum 
of  four  pounds  four  shillings,  in  addition  to  the  said  sum  of  six 
pounds  six  shillings  so  paid  by  him  as  aforesaid,  and  shall  have 
indorsed  on  his  said  certificate,  a  receipt  from  the  said  master, 
wardens,  and  society,  for  such  additional  sum  of  four  pounds 
four  shillings;  and  the  sum  of  two  pounds  two  shillings  by 
every  assistant ;  and  the  several  sums  of  money  arising  from 
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that,  consequently,  he  was  within  the  provision^  of      1826.  . 
the  «1  st  section,  (a)  c^^k 


Abbott  Ld.  C.  J.  There  is  no  clause  in  the 
statute  pointing  out  the  form  in  which  the  certi- 
ficate is  to  be  granted.  The  certificate  given  in 
evidence  is  general,  without  any  distinction  as  to 
the  place  where  the  party  to  whom  it  is  granted 
is  to  practise.  The  apothecaries'  company  having 
certified  generally,  that  the  plaintifi'  is  qualified  to 
practise,  I  cannot,  either  by  looking  at  the  pro- 
visions of  the  19th  section  of  the  55  G.  3.  c.  194., 
or  from  the  evidence  that  has  been  given  of  the 
payment  of  the  4/.  4^.,  together  with  the  indorse- 
ment on  tlie  back  of  the  ccKtificate  (which  is  with- 
out any  date)  of  the  receipt  of  that  sum,  say,  that 
at  the  time  this  certificate  was  granted  to  the 
;plaintifi^  he  was  only  qualified  to  practise  in  the 
country. 

Verdict  for  the  plaintiff. 

W.  OldnaU  Russell;  and  Ryan  for  the  plaintiff. 
Scarlett  for  the  defendant. 


the  granting  of  such  certificates  shall  be  applied  in  manner 
hereinafter  directed." 

(a)  By  which  it  is  enacted,  **  that  no  apothecary  shall  be 
allowed  to  recover  any  charges  claimed  by  him,  in  any  court 
of  law,  pnless  such  apothecary  shall  prove  on  the  trial  that 
he  was  in  practice  as  an  apothecary  prior  to  or  on  the  said 
fifth  day  of  August  one  thousand  eight  hundred  and  fifteen, 
or  that  he  has  obtained  a  certificate  to  practise  as  an  apo- 
thecary, from  the  said  master,  wardens,  and  society  of  apo- 
thecaries as  aforesaid.' 


BuvjfUfO. 


ff 
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WMwnarmMM,    STUART  V.  WHITTAKER  and  Another,  late 
J^'  5.  Sheriff  of  Middlesex. 

Action  against  This  was  311  acticMi  against  the  sheriff,  for  a  false 
a  fiJflc  retura    retum  to  a  writ  of  Jf.  fa.  issued  against  one  James 

%f^%ht      ^**^P^'  **  ^^  ^^^  ^^  *^®  plaintiff 

4;^had%-       On  the  29th  of  May  1824,  the  goods  of  PhiOips 

a^  after  Were  seized  at  his  dwelling-house,  under  this  writ 

•^•^gf  ^^  The  oflScer  in  possession,  on  the  same  day  wrote  . 

claim  for  rent,  to  the  plaintiff's  attorney,  informing  him  that  be 

SfJ^eid,  had  levied,  but  added  at  the  bottom  of  the  note, 

that  lAcr  the  «  Since  I  wrote  the  above^  I  have  had  a  claim  of 

Lientedto  36/.  for  rent,  and  9L  VJs.  6d.  for  king's  taxes.^ 

^ttiMpM-  '^h®  value  of  the  goods  seized  was  less  than  the 

seittonofthe  amounf  of  the  claim  for  rent  and  taxes.     The 

£e*ciaim"o?  plaintiff's  attorney  did  not  receive  this  note  until 

'«"'  "!j  '^^  the  morning  of  the  31st  of  May. 
exceed  the  On  the  31st  of  Mai/  the  sheriff's  officer  quitted 

%o^*8eized,  possession  of  the  premises,  and  on  the  evening  of 

e  could  not  the  samc  day  he  called  at  the  office  of  the  plain- 

m&int&iii  an 

action  for  a     tiff's  attorney,    and  informed   him   that   he   had 
Sthough*the    quitted,   bccausc  the  claim  for  rent  and  king's 
claim  tor  rent  taxcs  exceeded  the  utmost  price  the  goods  would 
unfounded,      fetch.     The   officcr  requested   the  plaintiff's  at- 
torney to  pay  him  for  the  three  days'  possession, 
which  the  attorney  accordingly  did.     Phillips  on 
the  1 9th  of  June  was  arrested  on  a  ca.  sa.^  at  the 
suit  of  the  plaintiff,  for  the  same  debt  for  which  the 
levy  was  made  tinder  the^.  Ja.y  and  on  the  14th 
of  August  he  was  discharged  under  the  insolvent 
debtor's  act.     After  Phillips  was  discharged,  the 
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plaintiff's  attorney  was  informed  of  facts,  which       .1825. 
made  it  doubtful  whether  the  parties  who  had      stuajit 
given  notice  to  the  sheriff  to  retain  the  rent,  were  «^- 

in  law  entitled  to  the  same;  upon  which  the 
sheriff  was  ruled  to  return  the  writ.  The  sheriff 
returned  nulla  bona^  after  satisfying  the  claim  for 
rent  and  taxes,  upon  which,  this  action  was  com- 
menced  for  a  false  return. 

Abbott  Ld.  C.J.  I  am  of  opinion,  upon  the 
evidence  which  has  been  given,  (without  entering 
into  the  question  whether  the  parties,  who  had 
given  notice  to  the  sheriff  were  entided  to  the 
rent,)  that  the  conduct  of  the  plaintiff  has  been 
such  as  to  justify  the  sheriff  in  ma^g  tiw  return. 
It  appears  to  me  that  the  plaintiff  has  by  his  con- 
duct, so  ass^ited,  to  the  claim  of  the  landlord,  as 
to  discharge  the  sheriff  from  all  r^ponsibility,  and ; 
that  he  cannot,  afber  sanctioning  the  officer  in 
giving  up  possession  of  the  premises^  by  paying 
him,  in  the  manner  that  has  been  proved,  and  by 
adopting  another  remedy,  namely,  in  suing  out  a 
ca.  sa.^  and  taking  Mr.  Phillips  in  executipn,  re- 
cover against  the  sheriff  for  a  false  return,  how- 
.  ever  imfounded  the  claim  for  rent  might  turn  out 
to  have  been. 

Nonsuit. 

Scarlett  and  Pattesan  for  the  plaintiff 
Gumey  and  HoU  for  the  defendants. 
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w>n>ann«.    EASTWOOD  V.  BROWN  and  Another,  Sheriff 


Dec,  6. 


of  Middlesex*- 


A  sde  to  a  This  was  an  action  of  trover  against  the  sheriff 
penond  pro-  of  Middlesex  for  goods  belonging  to  the  plaintifl^ 
pcrty.Jya      taken  under  a  writ  of  fieri  facias  ac^ainst  one 

person  "*  ^  »/  ./  o 

embarraMed      PopC* 

^^^v^'  It  appeared  in  evidence,  that  Pope^  previous  to 
chapgeofpos-  ^he  issuing  of  the  execution,  had  sold  and  assigned 
valid,  unless  his  interest  in  a  leasehold  house,  in  which  he 
frwaduJ^*  resided,  and  also  the  whole  of  his  Aimiture  and 
intention  to  household  effects  to  the  plainti£^  who  was  a  cre- 
crediton.The  diton  Out  of  this  purchase  money  Pope  paid 
condnuanceof  ^^  ^^Y}X&  of  several  of  his  other  creditors.     There 

possession  is 

not  conclusive  was  no  direct  evidence  of  fraud  in  the  transaction; 

fiaud°^  ^       s^d  it  did  not  appear  that  the  plaintiff  gave  less  than 

the  full  value  for  the  property  so  assigned  to  him, 
but  Pope  continued  in  the  occupation  of  the  house 
atid  furniture  afler  the  assignment,  precisely  in  the 
same  manner  as  before. 

Scarlett^  in  addressing  the  jiuy  for  the  defend- 
ants, contended,  upon  the  authority  of  Lord  EUeiu 
borough  in  the  case  of  WordaU  v.  Smithj  1  Campb. 
333.,  that  an  assignment  of  property  without  a 
complete  and  entire  change  of  possession,  is  frau- 
dulent and  void  as  against  creditors. 

Abbott  Ld.  C.J.  I  shall  leave  it  to  the  jury  to 
say,  whether,  under  all  the  circumstances  of  this 
case,  they  are  satisfied  that  the  assignment  was 
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(Qftde  with  the  design  of  delaying  or. defeating    x  l^^- 
creditors  in  the  recovery  of  their  debts.    I  cannot    Eas^itood 
Hgree  to  the  doctrine  laid  down  in  the  case  cited      ^^ 
by  Mn  ScarletU    The  circumstance  of  ah  assignor 
who  is  under  pecuniary  embarassments,  remaining 
in  possession  of  the  property  assigned^  is  always 
suspicious ;  but  if  it  does  not  appear,  from  other 
£icts  in  the  case,  that  this  tak^BS  place  under  a 
fraudulent  arrangement  between  the  parties,  for 
the  purpose  of  delaying  creditors,  I  am  of  opinion 
that  it  is  not  of  itself  a  conclusive  badge  of  fraud.  - 
J  have  no  doubt  that  4  purchase  of  a  house  and 
fiimiti^re,  with  an  immediate  demise  of  that  house 
and  furniture  to  the  vendor,  may  be  good,  if  there 
be  Baiiitention  to  defeat  or  delay  creditors  by  the 
ttaiisafction^  and  it  is  material  that  in  this  case  it 
4loes  not  appear  that  any  actions  by  other  creditors 
^ad  been  brought. 

Verdict  for  the  plaintiff,  (a) 

Ournetf  and  Comyn  for  the  plaintiff. 
Scarlett  and  F.  Pollock  for  the  defendant. 


i*ta 


^)  fn  Edwards  v.  Harben,  2  T.  R.  697.    Butler  J.  in  giving 

J^i^gm^nt  sajrgy  ^  This  has  been  argued  by  the  defendant's 

Cf^iQieV  as  being  a  case  in  which  the  want  of  possession  is  only 

eiridenceof  fraudy  and  that  it  was  not  suoh  a  circumstance  per  50^ 

ss  makes  the  transaction  fraudulent  in  point  of  law ;  that  is  the 

point  which  we  haVe  considered,  and  we  are  all  of  opinion  that 

if  there  be  nothing  but  the  absolute  conveyance  without  the 

V^tttiessbii,  that  in  point  of  law  is  firaudulent*"    In  Kidd  v.  Raxa- 

I^Atofi,  2B.&P.59.   Lord  Eldon  confines  this  principle  to 

c^ses  /V where  the  parties  stand  in  the  relation  of  debtor  and 

ci^tor,  &nd  where  their  object  was  to  defeat  other  creditors  ;** 

vid'at  l3ie  trial  of  that  Cftitee  bis  Lordship  so  Teft  the  question 

VOL.  I.  y 
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to  the  jury.  In  Hoffman  v.  PiU,  5  Esp.  N.  P- C.  25. .  Lord 
EUenborough  BBLys,  "  the  not  taking  possession  is  not  con- 
clusivB  evidence  of  fraud  to  make  the  deed  absolutely  void, 
there  must  be  something  to  shew  the  deed  fraudulent  in  the 
concoction."  The  case  relied  on  by  Scarlett  was  an  assignment 
to  a  creditor.  See  also  Free,  in  Chan.  287.  and  the  cases  col- 
lected in  note  to  1  Campb.  334.   Latimer  v.  Batson^  4  B. &  C.  652. 


WxRMIM8Tt»» 

Dec*  7. 


A  sheriff's 
officer  em« 
ployed  by  an 
attorney  to 
make  arrests 
on  mnne 
process,  issued 
at  the  suit  of 
his  clients, 
may  sue  the 
attorney  for 
the  fees  usually 
allowed  for 
such  arrests, 
on  the  tax- 
ation of  costs 
by  the  Master, 
though  such 
fees  exceed 
the  sum  al- 
lowed to  the 
sheriff  and 
bailiff  by  the 
23H,6,  c.lO. 


TOWNSHEND  v.  CARPENTER,  G^nt 

One,  ice 

Assumpsit* 

The  first  count  of  the  declaration  *  stated,  that 
the  defendant  was  indebted  to  the  plaintiff  in  the 
sum  of  30/.,  &c.  for  fees  and  rewards  before  that 
time  due  and  payable  from  the  said  defendant  to 
the  said  jdaintif]^  as  a  sheriff's  officer,  for  work, 
&c.  as  such  sheriff's  officer,  in  and  about  the 
making  of  divers  captions,  and  executing  and 
serving  certain  writs  and  processes  for  the  said 
defendant,  &c. 

The  plaintiff,  it  appeared,  was  one  of  the  officers 
to  the  sheriff  of  Surrey ^  and  had  been  employed 
by  the  defendant,  who  was  an  attorney,  to  make 
arrests  on  writs  issued  to  the  sheriff  of  Surrey^ 
at  the  suit  of  persons  who  were  t^lients  of  the  de- 
fendant. It  was  proved,  that  the  fees  claimed 
by  sheriff's  officers  in  the  county  of  Surrey^  upon 
any  caption  within  the  turnpike-gate  adjoining  the 
ObeUsk  were  half  a  guinea,  but  where  the  caption 
was  beyond  the  gate,  the  fees  were  one  guinea. 
These  fees,  it  was  proved,  were  usually  paid  by 
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the  attorney  of  the  plaintiff  at  whose  suit  the  writ  ^Jf^^, 

issued,  and  were  allowed  in  the  taxation  of  costs  Townshend 

by  the  Master.     The  fees  claimed  in  this  action  q^^^^^^^^^ 
were  for  arrests  on  mesne  process, 

Abbott  Ld.  C.J.  I  do  not  recollect  any  case 
where  it  has  been  held,  that  such  an  action  as  the 
present  may  be  maintained  by  a  bailiff  against  the 
attorney  of  the  plaintiff  at  whose  suit  a  writ  has 
issued,  especially  as  by  the  23  of  Hen.  6.  c.  10.  the 
sheriff  is  only  entitled  to  twenty-pence,  and  the 
bailiff  to  four-pence  on  every  arrest  on  mesne  pro- 
cess. I  am,  however,  of  opinion,  upon  the  evi- 
dence that  has  been  given,  of  the  custom  by 
attorneys  to  pay  the  bailiffs,  and  of  the  fees 
claimed  in  the  present  case  being  those  usually 
paid  to  bailiffs  of  the  sheriff  of  Surrey ,  and  allowed 
by  the  Master  in  the  taxation  of  costs,  that  the 
plaintiff  may  recover. 

Verdict  for  the  plaintiff  for  2/.  12^.  6d.  (a) 

Chitty  for  the  plaintiff. 
The  cause  was  undefended. 


(a)  This  ruling  of  the  Lord  Chief  Justice,  has  been  con* 
finned  by  a  subsequent  case,  Foster  v.  Blakcloch,  Easier 
Term  1826,  {ex  relatione  Cresstoeli).  This  was  an  action  of 
assumpsit  for  work  and  labour  and  fees  as  a  sherifTs  officer, 
against  the  defendant,  as  executor  of  ^n  attorney.  It  was  tried 
before  Mr.  Serjeant  Crossy  at  the  York  Spring  Assizes  1826. 
A  bill  was  given  in  evidence,  which  contained  charges  for 
arrests  on  mesne  process  exceeding  the  fees  allowed  on  such 
arrests  by  the  statute  of  23  of  Hen.  6.  c.  10.,  but  not  ex- 
ceeding what  the  Master  allows  on  the  taxation  of  costs.  The 
bill  also  contained  charges  for  carrying  prisoners  to  gaol :  when 
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this  bill  was  delivered  to  testator,  he  did  not  object  to  the 
items,  but  desired  it  might  rest  awhile. 

The  plaintiff,  under  the  direction  of  the  learned  Serjeant, 
recovered  the  amount  of  this  bill,  and  Wighiman  in  this  tern 
moved  for  a  rule  to  shew  cause  why  the  verdict  should  not  be 
set  aside.  He  contended,  that  a  8heciff*8  officer  could  not 
maintain  an  action  for  his  fees}  that  this. was  an  action  of  the 
first  impression.  In  Dreto  v.  Parsons^  2  B.  &  A.  562.  it  was 
decided  that  a  sheriff  could  otily  recover  the  fees  allowed  bj 
the  statute  21  Hen.  6.  c.  10.  He  also  contended,  that  this 
action,  if  it  could  be  maintained  at  all,  should  have  been  brought 
against  the  prindpids,  whose  names  were  mentioned  in  the  ac- 
count rendered. 

Abbott  Ld.  C.  J.  The  Court  are  of  opinion  that  the  rule 
should  not  be  granted.  We  are  all  of  opinion  Uiat  the  sheriff 
could  not  in  an  action  against  the  party  ai^ested  recover  more 
than  the  fees  allowed  upon  such  arrest  by  the  statute;  but  the 
prohibition  only  extends  to  the  party  arrested.  The  question 
here  is,  whether  the  officer  was  not  ipeciaUy  employed  by  the 
testator  to  make  the  arrests.  TTie  plaintiff  having  been  specially 
employed,  may  it  not  be  presumed  that  the  party  speoiany 
employmg  him  gives  him  to  understand  that  he  wjU  pay  him 
such  sum  as  the  Master  in  the  taxation  of  costs  is  in  the  habit 
of  allowing  ?  I  think  it  may  be  presumed  that  such  was  the 
understanding,  and  if  so,  the  plaintiff  is  entitled  to  claim  the 
sum  of  the  attorney,  not  of  the  principal,  of  whom  he  knows 
nothing.  f 
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ADJOURNED  SETrtNGS  AFTER  TERAt  IN  LONDON^ 


-ta-»- 


MONTRIOU  V.  JEFFERYS.  Goildhau, 

Ike.  &• 

This  was  an  action  upon  an  attorney's  bilL  it  is  a  good 

The  defence  set  iqi  was,  that  the  costs  had  been  action onan" 
incurred  through  the  negligence  of  the  plaintiff.  »"o>W*  biii^ 
and  his  agents. .  sought  to  be 

Xhe  facts  given  in  evidence  were  as  follows :  — ^  Jl^^S©urred 
On  Saturday^  the  Sd  ot  November  1821,  the  plain-*  through  in- 
tiff  being  at  Glemsfbrd^  in  the  county  of  Suffolk^  and  want  of 
was  requested  by  the  defendant,  and  several  other  ^JJ^^^^^^r 
fanners  resident  there,  to  attend  on  their  behalf,  the  attorney. 
at  a  petty  sessions  to  be  holden  on  the  following 
Monday^  where    the   defendant    and  the  other 
fermers  were  summoned  to  answer  a  claim  made 
under  the  7  &  S  ^*  3.  c.  6.  for  small  tithes.    Upon 
this  iqpplication  being  made  to  the  plaintifl^  he  in- 
formed the  defendant  that  he  was  returning  to 
town  the  next  day,  but  that  a  Mn  King  (an  at- 
tcHmey^  and  agent  to  the  plaintiff  residing  in  the 
neighbourhood)  would  attend  the  petty  sessions 
&r  him,  and  act  according  to  his  directions. 

On  the  Saturday  evening,  the  plaintiff  and  Kit^ 
examined  together  the  statute  of  7  &  8  W.  3.,  c.  6., 
by  the  eighth  section  of  which  it  is  provided,  <<  that 
where  any  person  or  persons  complained  of  for 
mibstracting  or  withholding  any  small  tithes  or 
other  duties  aforesaid,  shall  before  the  justices  of 
the  peace  to  wliom  such  complaint  is  made,  insist 
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1825.  upon  any  prescription,  composition,  or  modits  de* 
MoNTBiou  cimandi,  agreement,  or  title,  whereby  he  or  she 
is  or  ought  to  be  freed  from  payment  of  the  said 
tithes,  or  other  dues  in  question,  and  deliver  the 
same  in  writing  to  the  said  justices  of  the  peace, 
subscribed  by  him  or  her,  and  shall  then  give  to 
the  party  complaining,  reasonable  and'  sufficient' 
security,  to  the  satisfaction  of  the  said  justices,  to 
pay  all  such  costs  and  damages,  as  upon  a  trial  at 
law  to  be  had  for  that  purpose  in  any  of  his  ma* 
jesty's  courts  having  cognizance  of  that  matter^ 
shall  be  given  against  him,  her,  or  them,  in  case 
the:  said  prescription^  composition,  or  modus  de- 
cimandip  shall  not  upon  the  said  trial  be  allowed; 
that  ia  that  case  the  said  justices  of  the  peace  shall 
forbear  to  give  any  jud^ent  in  the  matter ;  and 
that  then  and  in  such  case,  the  person  or  persons 
so  complaining,:  shall  and  may  be  at  liberty  to 
prosecute  such  person  or  persons  for  their  said 
substraction  in  any  other  court  or  courts  what- 
soever, where  he,  she,  or  they  mi^t  have  sued 
before  the  making  of  this  act ;  any  thing  in?  this 
act  to  the  contrary  notwithstanding/' 

On  the  Monday  Mr.  King  attended  for  the 
plaintiff  before  the  justices,  and  informed  them: 
that  the  parties  were  not  prepared  to  go  into  their 
evidence  in  support  of  a  modus,  which,  he  stated^ 
was  their  answer  to  the  claim  of  tithes,  and' re- 
quested, .that  as  he  had  no-  evidence,  and  had 
desired  the  parties  to  return  home,  i  the  justk^es 
would  adjourn  the  hearing  to  some-  future ,  day. 
The  justices  refused  this  application,^  and  made  an 
order  under  the  7  &  8  W^3.  c.  6.  upon  the  defendant 
for  the  tithes*    Against  this  order»  the  defendant,. 
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under  the  advice  and  direction  of  the  plaintiff,       1825.. 
appealed  to  the  quarter  sessions.     The  plaintiff   Montriou 
attended  the  sessions,  prepared  with  witnesses  to     ,    «:• 
support  the  modus,  but  when  the  appeal    was 
called  on,  the  justices  thought,  that  as  no  evidence 
had  been  given  before  the  petty  sessions,  in  sup- 
port of  a  modus,  the  appeal  ought  not  to  be  enter^ 
tained  by  them,  and  therefore  confirmed  the  or- 
der/   The  plaintiff  applied  for  a  case  for  the  opi- 
nion of  the  Court  of  King's  Bench,  which  wa*8 
accordingly  granted,  and  that  Court  decided  that 
the  quarter  sessions  were  right,  in  not  entering 
into  the  appeal,    (See  this  case.  Rex  v.  Jeffreyi^ 
1B.&C.6(H.) 

For  the  costs  of  these  proceedings  the  present 
action  was  brought 

Marryatt  and  Manning  for  the  defendant,  con^ 
tended,  that  upon  this  evidence  the  defendant  was 
entitled  to  a  verdict,  that  the  whole  miscarriage  of  ^ 
die  cause,  had  arisen,  through  the  plaintiff^s  neglect: 
That  where  a  modus  is  in  question,  the  magis* 
trates  are  directed  to  refrain  from  interposing  if 
due  notice  is  given,  and  the  securities  entered  into 
which  the  statute  of  WiUiam  requires.  The  plain- 
tiff  was  informed  of  this  provision  in  the  statute, 
and  yet  incurred  all  this  fruitless  expence. .  These 
costs  have  been  incurred  through  his  own  negli- 
gence and  misconduct,  and  he  canuot  in  a  court 
of  law  recover  them. 

•Abbott  Ld.  C.J.  (Aft^  stating  the  evidence  at 
length.)  The  question  on  which  your  verdict  should 
depend,  is  this,  —  whether  or  not  these  costs  have 
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1825*  \^een  incurred  through  inadvertence,  and  want  of* 
MoNTBiou  proper  caution  on  the  part  of  the  plaintiff?  If  you 
Jbtoby  ^^  ^^  opinion  that  the  expences  which  the  plaintifif 
now  seek3  to  recover,  were  occasioned  by  the  want 
pf  proper  caution,  then  I  think  yo^r  verdict  should 
be  for  the  d^endant  For  a  mere  error  no  man  is 
nccountable }  no  attorneyi  pr  counsel^  is  bound  to 
know  the  la^  in  all  cases }  nor  is  an  attorney  to 
lose  his  fair  remuneratioui  because  he  has  corn* 
mitted  such  an  error,  as  i^  cautious  or  prudent 
man  might  make;  but  an  attorney  is  bound  to 
bring  to  the  exercise  of  his  profession  reasonable 
dUigence  and  iikilL  If  you  think,  the  plaintiff  has 
brought  all  this  expence  upon  the  defendant  from 
Want  of  proper  caution,  by  omitting  to  give  the 
notice,  and  by  not  advising  the  securities  to  be 
entered  into  which  the  statute  of  William  requires^ 
then  I  think  your  verdict  should  be  for  the  de^ 
fendant;  on  the  other  hand,  if  you  think  the 
plaintiff  committed  such  an  error,  as  a  prudent 
and  cautious  man  might  fall  into,  then  I  think 
you  should  find  for  the  plaintiff. 

Scarlettf  afler  this  summing  up,  consented  to 
be  nonsuited,  (a) 

Scarlett,  Gumey  and  Storks  for  the  plaintiffs 
Marryatt  and  Manning  for  the  defendant. 


(a)  FafnsxOorih  v.  Garrard,  1  Campb.  38.  Tempter  v# 
M'Lachlan,  2  N.  R.  136.  Havelock  v.  Geddes,  10  East,  555. 
Deneu)  v.  Daverell,  3  Campb.  451.  Duncan  v.  Blundell,  3  Stark- 
N.  P4  C.  6.    See  2  Stark.  Evid.  1 33 
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K)C0CIC  V.  MOOEE.  ^"^^ 

jTrespass  for  an  assault  and  false  impriMtimen^  A  constable 
^th  a  count  for  a  common  assault  ^dSfeL^t 

The  defendant  had  sent  for  a  constable,  and  ^^^^^^ 
^directed  him  to  take  the  plaintiff  on  a  charge  of  charge  of 
feloiiy.    The  constable  Said,  ^«  You  must  go  with  ^e  Kl'* 
me,*'  on  which  the  plaintiff  said,  **  he  was  ready  **^<mmugigo 
io  go^"  imd  actually  went  with  the  constable  to-  wHch  di  *^" 
^ards  a  police«.office>  witliout .  b^ng  seii??ed  w  ^foj[h2?** 
lx>uched  by  the  constable*    On  his  way  he  at*  c^poiaon . 
tiempted  to  escape,  on  which  the  constable  seized  constable:  ^ 
Iiim,  the  defendant  not  being  present.  Swaw^dS 

The  first  count  of  the  declaration  was  not  proved  imprisonment 

as  Idd  actiSnfSSSi"* 

that  the  pkabi 

Scarlett  for  the  defendant,    objected   that  in  provk^uie 
point  of  law,  the  defendant  had  committed  no  S'SJSt 
mssault  by  charging  the  plaintiff  with  fdony  in  the  recowonthc 
presence  of  the  constable ;  that  the  plaintiff  had  common 
Iiimself  expressed  his  readiness  to  go,  and  actually  ««^** 
wrent  without  violence  towards  the  pc^ice^office^  and 
tliat  the  seizure  on  the  way  to  the  police-office 
^V92A  QQ  assault  by  the  defendant  unless  be  were 
present,  and  directing  it,  which  was  not  the  case* 

Abbott  Ld«C.J»  t  am  of  opinion,  that  if  a 
t>crs6q  send  for  a  constable,  and  give  another  in 
crliarge  for  felony,  and  the  constable  tell  the  party 
c^liarged  that  he  must  go  with  him,  on  which  die 
otiier,  in  order  to  prevent  thd  necessity  of  actual 

»rc6  bdng  used,  expresses  his  readiness  to  go, 
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and  does  actually  go,  this  is  an  imprisonment,  and 
gives  the  party  thus  consenting  to  go,  an  action  of 
false  imprisonment  Then,  as  every  imprisonment 
includes  an  assault,  the  plaintiff  may  recover  on 
the  count  for  a  common  assault. 

Verdict  for  the  phuntiff,  damages  one  farthing. 


Brougham  and  Abraham  for  the  plaintifE 
Scarlett  and  Nkholls  for  the  defendant* 


Vide  Russen  v.  Lucoif  supra  27.  Emmett  v.  Lyne^  1  N.  R.  255. 
Stark.  Evid.  pt.iv.  p.  1449.  Dalt.  c.  170.  ArrotosmUh  t.  Le 
Mesurierj  2  N.  R.211.  S  Coleridge's  Blac.  Comm.  288. 


Guildhall, 
Dec,  10. 


NIAS  V.  NICHOLSON. 


In  an  action    AcTiON,  by  the  indorsee  of  a  bill  of  exchange 
^^ptorofa   for  50/.,   against   the    acceptor.      Pleas,   general 


ac 


bill  of  ex-       issue,  and  a  discharge  under  the  insolvent  debtor's 

change,  who  ^ 

pleaded  his       act. 

SderX  The  bUl,  on  which  the  action  was  brought,  was 

insolvent  deb-  drawn  by  One  Mitchell,  and  accepted  by  the  de- 
Heid,  that  the  fcndant.      It  was  indorsed  by  one  Daudridge, 

fhTsiSi?  a^nong  o^^^^r  persons. 

of  a  bill,  as  For  the  defence,  the  proceedings  in  the  insolvent 

defendant  and  debtor's  court  in  discharge  of  the  defendant  were 
^^^B^Twh^o  produced.  Among  the  debts  in  the  schedule,  was 
was  in  fact  the  an  admitted  debt  to  Daudridge  of  640/.,  for  which 

drawer  of  the 

bill  sued  on),  and  held  by  C  />.  (an  indorser  on  tht  bill,)  for  the  precise  sum  and  of 
nearly  the  same  date  as  the  bill  sued  on,  is  a  sufficient  description  for  the  discbtfge 
of  the  defendant ;  the  misdescription  of  the  bill  not  being  intended^  nor  likdy  to  dec^re 
tfie  holder. 
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he  was  stated  to  hold  divers  securitiesy  and,  among       1S25. 
others,  three  bills  drawn  by  Nicholson  and  accepted       ^'^^^  * 
by.  Mitchell^  each  for  50/1 ;  the  date  of  one  of  these         »• 
bills  corresponded  within  two  or  three  days  with 
the  date  of  the  bill  declared  on:  and  it  was  sug-' 
gested,  that  this  was  intended  as  -  a  description  of 
the  bill  declared  on. 

On  the  production  of  this  schedule, .  iSIrarii?// 
objected,  that  it  could  not  operate  as  a  discharge 
to  the  defendant  from  the  bill  in  question^  the 
plaintiff  not  being  mentioned  as  a  creditor,  nor  the 
bill  itself  inserted.  On  the  authority,  however,  of 
JForman  v.  Drew,  4  B.  &  C.  15. ;  and  Wood  v/ 
Jowett,  ib.  20.  n.  Abbott  Ld.  C.  J.  allowed  the  case 
to  proceed.  Evidence  was  then  given,  that  there 
ivere  no  outstanding  bills  of  like  date,  or  amount, 
in  which  Nicholson  was  drawer  and  Mitchell  aC'^ 
ceptor,  and  some  other  circumstances  were  shewn, 
tending  to  prove .  that  the  bill  mentioned  in  the 
schedule  was  meant  for  that  declared  on. 

Abbott  Ld.  C.  J.  The  statute  requires  that 
the  insolvent  should  deliver  a  schedule  designating 
-  all  the  creditors,  against  whom  he  seeks  to  be  dis- 
charged, and  the  nature  and  amount  of  their  re- 
spective claims.  I  say  designating,  rather  than 
naming,  because  in  cases  of  bills  of  exchange,  and 
other  transferable  instruments,  it  may  often  be  im- 
possible for  the  insolvent  actuaUy  to  name  the 
holder. 

His  Lordship  then  stated  the  facts  of  the  case, 
and  after  observing  that  no  bill  appeared  ever  to 
have  existed,  exactly  corresponding  with  that  de- 
scribed in  the  schedule,  and  that  the  plaintifl^  had 
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188&      be  extmined  the  schedule,  would  have  seen  m&i^ 

]^{y^       tion  of  a  billy  cwresponding  in  amount  and  very 

..    ^         nearly  in  date  with  liiat  which  he  held,  and  also 

appearing  to  ha^^e  been  in  the  hands  of  Daudtidgti 

but  inverting  the  named  of  the  drawer  and  accqptor^ 

proceeded  thus :  -^ 

The  question  for  you  is,  whether  you  think  thiii 
the  faffl  dedared  on,  is  that  intended  to  be  described 
in  the  schedule ;  and  if  so,  that  the  misdescriptioii 
was  not  intended  to  deceive  or  mislead  the  holder, 
and  not  likdy  to  produce  that  effectr  If  yoa 
think  so,  you  will  find  for  the  defendant :  if  yon 
think  that  the  description  in  the  schedule  was  not 
intended  for  the  bill  declared  on,  or  being  so  in-* 
tended,  that  the  misdescription  was  likely  to  de- 
ceive the  holdtf,  or  although  not  reaDy  likely  ta 
deceive  the  holder,  was  intended  to  deceive  hini^ 
you  will  find  for  the  plaintifil 

Verdict  for  the  defbndast*: 

Scarktt  and  Dowling  for  the  plaintifil 
Chitty  for  the  defendant 
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1695. 

RAYNER  V.  LINTHORNE.  ^^^^ 

Assumpsit.  t  ^^^2  ^^^J^ 

'  acceptiiig  fifty 

This  action  was  brought,  to  tetover  a  com*  casks  of  tai- 
penaation  in  damages,  for  a  breach  of  contract  in  {^  jedi^  ^ 
not  accepting  and  payitig  for  fifty  casks  of  tallow,  ^^^^^^ 
^irhich  the  defendant  (as  alleged  in  the  declaration)  o^thepUM^. 
had  bought  of  the  plaintiff  JJ^JS 

111  order  to  prove  the  contract  as  stated  ia  liie  mdence  by 
^^pedai  counts  of  the  declaration,  the  fi>llQwing  wuf«Bou^t 
bouirht  note  was  given  in  evidence.  ^^  ^l  ^^ 

^o  o  account  of 

ViT.Benjamm 

^ iMdm^Ul MwrchVm^  ^!^!Z!^ 

^  Bought  this  day  for  account  of  Mn  Benjamin  fifty  casks,  &c 
JJntJMrne,  Qfnnfprincipak^cs»ksnew^  andfirst  ^^fi^ 
sort,  St.  Petersburg  yellow  candle  tallow,  at  44^*  ^•"  H^d, 

,  -        -,,  t/»  i'/»  that  this  ao- 

per  cwt,  warranted  to  be  delivered  from  wharf  tion  could  not 
ifrardiouse,  on  landing  scale  in  London  frcnn  21st  ,^^^206^- 
to  31st  of  this  month,  and  the  amount  to  be  paid  of  the^aindfl; 
by  the  buyer,  in  ready  money,  deducting  2i per  noTotei? 
^:ent.  discount,  the  seller  giving  fourteen  days  pre-  JJJ^^^r 
^oua  notice  of  the  delivery,  customary  tare,  and  the  statute  of 

^     /%  firauds,  the 

^*****»  note  produced 

^  Itt  case  of  dispute  respectk^  the  quidity  this  j^ting  the 
iccMitract  shall  not  be  cancelled,  but  the  same  settled  sold  by  the 
fcy  aiUtration.  ^^^ 

"J.  B.  RaTI^B,        pot  as  averred 
««  n      7       99  *°  the  dedar- 
"  Broker,     ation,  by  the 

plamtmhim- 
self. 

MarryaU  and  PoUockf  for  the  defendant,  con- 
'tended,  that  upon  this  evidence  the  plaintiff  must 
l>e  nonsuited;  no  cause  of  action  in  this  case 
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1825.  arises  on  the  common  counts  of  the  declaration, 
Raynkii  ^^^  action,  if  maintainable  at  all,  must  be  on  the 
^'  special  counts,  now  all  the  special  counts  state  the 
contract  to  have  been  made  directly  with  the  plain- 
tiff himself;  whereas  the  bought  note  represents 
the  plaintiff  merely  in  the  character  of  a  broker 
selling  for  his:  principal ;  i^  therefore,  the  plaintiff 
is  to  be  considered  as  the  principal,  then  there  is 
not  a  note  in  writing  within  the  statute  of  frauds. 

Gwmey  and  Comyn^  contended  that  the  plaintiff 
was  entitled  to  sue  upon  the  contract  proved,  and 
that,  although  .in  the  contract  he  is  named  as 
broker,  still  as  no  principal  \f^&  called  for,  the  right 
to  sue  vests  in  him,  and  he  may  consistently  state 
in  the.  declaration,  the  contract  to  have  been  made 
with  him.  They  cited  as  a  case  in  point,  AtkjfM 
V.  Amb&r^  2  Esp.  N.  P.  C.  493. 

Abbott  Ld.  C.  JT.  If  it  is  contended  in  this  case, 
that  thie  plaintiff  has  a  right  to  sue  as  principal, 
then  I  am  of  opinion,  that  no  evidence  has  been 
given  of  a  contract  in  writing,  which  the  statute  of 
frauds  expressly  requires,  where  there  has  been  no 
delivery  of  the  goods.  If  the  contract  produded 
is  to  be  taken  as  the  one  on  which  the  plaintiff  siies, 
he  is  there  described  as  the  broker,  and  not  as  the 
principal,  with  whom  the  contract  is  made.*  In 
the  case  which  haS'  been  cited  by  the  defendant's 
counsel,  no  question  arose  upon  the  statute  of 
frauds,  for  there  the  goods  had  been  actually  de- 
livered. I  am  clearly  of  opinion,  that  the  plaintiff 
cannot  recover,  and  I  should  be  very  unwilling  to 
lay  down  a  rule  that  would  encourage  a'  practice 
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now  so  frequent  amongst  brpkerSi  of  not  disclosing       1825. 
the  names  of  their  principal.  Raynkr  ' 

Nonsuit.         ^' 

LiNTHOBNE. 

Gumey  and  Comyn  for  the  plaintiff. 
Marry att  and  F.  Pollock  for  the  defendant 


BRYAN  V.  WA'GSTAFF.  ^^j^^^J'''' 

Dec.  15. 

This  was  an  issue,  on  a  writ  of  error  to  reverse  an  ^^^^  Jo  pro- 
duce a  letter 

outlawry.  Assignment  of  error,  that  the  plaintiff  relating  to  the 
in  error,  before  and  at  the  time  of  awarding,  and  pi^"^J^ed^ 
issuinfi;  tlie  writ  of  ejngi  facias^  was  in  parts  beyond  on  the  at- 

,  ^  ^  ar  .f  tomeyofthe 

the  sea.  part;^,  on  the 

Plea,  that  the  plaintiff  in  error,  «  before  the  SlSf  tefore 
awarding  and  issuing  the  writ  of  exigt  facias^  on  the  trial,  held 

.•i.i.*-i         .1.  1        /»i*     sufficient  to 

which  the  said  outlawry  was  pronounced,  of  his  let  in  secon- 
fraud  and  covin,  and  in  order  to  defeat  the  de-  ^a^  evidence 

'  or  the  con- 

fendant  in  error  of  the  means  of  recovering  his  tents,  though 
just  debt  against  the  plaintiff  in  error,  and  for  the  outor&J-^ 
purpose  of  avoiding  the  said  outlawry,  when  the  ^^^^ 
same  should  be  pronounced,  did  voluntarily  leave 
the  realm  of  England^  and  go  into  parts  beyond 
the  sea,  and  of  such  his  fraud  and  covin  did  vo* 
luntarily  stay  and  remain  in  parts  beyond  the  sea, 
from   thence  and  until .  after  the  awarding  and 
issuing  the.  said  writ  of/ eaigijacias,  and  the  pro- 
noundng  of.  outlawry  as  aforesaid.'*. ^  RepHcation 
taking  issue. 
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appears  to  be  90  connected  with  the  subject  of  the  1825. 

trial,  as  to  render  the  service  on  the  attorney  of  bbtan 
the  notice  to  produce  suflScient  to  let  in  secondary         ^' 

evidence  of  its  contents.  agst^. 

It  appeared  that  the  plaintiff  in  error  left  his  On  a  writ  of 
residence  in  the  country,   and  came  secretly  to"  verse  an  out- 
London  for  the  purpose  of  avoiding  arrest  on  a  ^^g'^efendan? 
testatum  capias  issued  in  the  action,  and  on  which  was  beyond 
there  was  a  warrant  to  take  him,  on  the  28th  Sep*  an^  answer^ 
tember  1822.     He  left  England  on  the  19tli  o^ -'u"*' ^^ J^^^ 
October  in  tlie  same  year.     Writs  of  capias^  alias,  purpose  of 
.  and  pluries,  were  all  issued  on  the  18th  of  No*  ""oSfy^n 
vefmberf  and  on  the  17th  December  1822,  a  writ  of  enough  that 

.    .  ••    .  1     1  ,  f  he  went  to 

extgtjactasy  grounded  on  them.  avoidoutiawry 

in  the  action ; 
it  need  not 

Campbell  for  the  plaintiff  in  error,  argued  that  appear  that  he 
the  plea,  supposing  it  good  in  law,  against  which  tempiation"of 
he  cited  Hesse  v.  Wood,  4  Taunt.  691.  was  not  the  particular 
supported  by  evidence,   unless  the  leaving  Eng*  which  did 
land  appeared  to  have  been  for  the  purpose  of  n^'n^te^^ 
avoiding  the  outlawry;  and  that  this  could  not  outlawry. 
be  in  the  present  case,  since  the  proceedings  to 
outlawry  were  unconnected  with  the  arrest  threat- 
ened in  September,   to  avoid  which  he  left  his 
residence,  and  did  not  actually  commence  till  the 
18th  of  November,  the  plaintiff  in  error  having  left 
England  on  the  19th  of  October,  at  which  time  it 
did  not  appear  that  any  such  proceedings  were  ever 
contemplated. 

Abbott  Ld.  C.  J.  The  process  in  September  was 
upon  an  original  writ,  on  which,  therefore,  out- 
lawry might  have  followed.     Had  that  proceed-  ^ 

VOL.  I.  z 
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^^^  ing  been  by  bill  or  by  latitat,  I  should  hatr 
thought  there  was  great  weight  in  the  argument 
for  the  plaintiff  in  error ;  but  as  it  was  by  original, 
it  is  open  to  the  jury  to  consider  whether  it  was 
not  the  object  of  the  plaintiff  in  error  to  secure 
himsdf  from  the  outlawry  which  might  follow 
upon  that  process,  as  well  as  from  the  arrest  which 
was  immediately  contemplated.  What  the  law  may 
be,  supposing  that  to  be  his  intention,  is  to  be  conr 
sidered  elsewhere. 

His  Lordship  then  commented  on  the  facts  of 
the  case,  and  concluded  by  leaving  the  question 
to  the  jury,  in  the  words  of  the  issue. 

.  Verdict  for  the  defendant  in  eiror, 

Campbell  and  Patteson  for  the  plaintiff  in  error. 
Scarlett  and  Chitty  for  the  defendant  in  error. 


Campbell  obtained  in  the  following  Hilary  Term 
a  rule  to  shew  cause  why  judgment  should  not  be 
entered  for  the  plaintiff  non  obstante  veredicto. 
In  the  following  Easter  Term  this  rule  was  made 
absolute,  (a) 


(a)  See  Co.  Litt.  295b.  Com.  Dig.  Utlagary.  (C.  1.)  2  Roll 
Ab.  804.  Utlagarie,  fo.  1,  2,  3,  4.  Brooke's  Ab.  UUagarie, 
pi.  40.  2  Hale,  P.  C.  208.  Bac.  Ab.  Outlawry,  (F.)  Car- 
iers  case,  Cro.  Jac.  464.  0" Kearny^  Case,  Skin.  Rep.  16. 
Matthetos  v.  Erdo,  1  Ld.  Raym.  349.  Hesse  v.  Woody  4  Taunt 
691.  Serocold  v.  Hampsey  reported  in  note  to  Haveloeh  ▼• 
Gtdda^  IS'East,  624.  Ruhardson  v.  Robinson,  5  Taunt.  d09. 
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BRADFORD  v.  LEVY,  Ouiidiull, 

Dec.  2^. 

This  was  an  action  on  a  policy  of  insurance  on  Tbeimur^of 
the  ship  Dow.  -^^X 

The  first  and  second  counts  stated,  that  the  ship  expences  in. 
hj  perils  and  dangers  of  the  sea  sprung  a  leak,  and  delay  of  the 
by  means  thereof  was  obliged  to,  and  did  put  into  ^®^'»  for  the 
Vigo^  and  that  while  she  continued  there,  sh^  was  recovering  her 
by  force  and  arms,  and  against  the  will  of  the  plain-  deemed  under 
tifl^  and  the  master  and  mariners,  in  a  hostile  manner  ?«>«««  of » 
seized  and  taken  and  kept  and  detained  for  172'try^the^ 
days  in  Vigo^  by  divers  custom-house  officers  and  d^^lj^^ 
certain  other  persons,  then  acting  under  the  au-  the  procen. 
thority  of  the  king  of  Spain,  and  6001.  while  she  cumstanceT 
was  so  detained  were  expended  in  and  about  the  dSSlncr^* 
claiming,  and  endeavouring  to  recovei:  the  said  mubtbepo- 
ship,  and  by  means  of  her  being  so  detained,  500L  SJ  have  o^ 
which  would  otherwise  have  accrued  from  the  use  S!^^}^^ 
of  her,  were  wholly  lost     The  third  and  fourth  master,  in 
counts  stated  the  ship  to  have  been  lost  by  perils  ^an^awl 
of  the  sea.    The  fiflh  and  sixth  counts  stated  the  mentofioMby 
ship  to  have  been  lost  by  the  fraud  and  barratry 
of  the  master. 

It  appeared  in  evidence  that  the  master  finding 
that  the  manifest  of  the  cargo,  which  had  originally 
been  made  out,  was  incorrect,  had  procured  a 
correct  one.  The  former  one,  instead  of  being 
cancelled,  was  afterwards  forwarded  to  Vigo,  and 
the  new  one,  under  the  notion  that  the  ship  would 
discharge  at  Conmna,  was  forwarded  thither.  The 
vessel  wes  forced  to  put  into  Vigo,  and  there,  in 
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^.r.!t.'?Tv.v  of  her  cargo  not  corresponding  with 

iTi^yai  manifest,  a  process  was  issued,  under 

.    c'  ::V  cargo  was  detained.     It  was,  however, 

^*.i\:i  that  the  ship  might  have  proceeded  im- 

r,.uM:v:ly  without  the  cargo.     The  court  at  Vigo 

uUiuately  ordered  a  part  of  the  cargo  to  be  sold, 

ii\X  the  remainder  was  released,  with  which  the 

>i)ip  left  Vigo.     A  witness  stated  that  he  did  not 

kuow,  whether  the  incorrectness  of  the  original 

manifest  arose  from  mistake  or  not     The  bill  of 

particulars  of  the  plaintiff^'s  demand,  merely  set 

forth  the  costs  incurred  by  the  detention,  and  the 

account  with  the  British  consul  for  obtaining  the 

•  vessel's  release. 

Scarlett  and  Pollock  for  the  defendant,  argued 
that  the  insurer  could  not  be  held  liable  for  the 
expences  incurred  by  this  delay.  That  if  the 
captain  had  chosen  to  stay  to  litigate  a  private 
cause  of  liis  own  at  Vigo,  such  delay  could  not 
have  created  a  liability  on  the  part  of  the  insurer, 
and  that  the  present  case  amounted  to  no  more, 
inasmuch  as  the  ship  itself  was  not  detained  by  the 
foreign  process.  And  that  the  mistake  with  re- 
spect to  the  manifests  could  not  be  considered  to 
constitute  a  barratry. 

Marryat  and  Abraham  for  the  plaintiff,  insisted 
that  it  was  clear  from  the  case  of  Carruthers  v. 
Graijy  3  Campb.  14^,  that  the  insurer  was  bound 
to  make  good  the  loss  incurred  by  a  detention 
under  these  circumstances.  And  that,  supposing 
the  detention  lawful,  the  master's  conduct  clearly 
amounted  to  barratry. 
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Abbott  Ld.  C.  J.  In  Carruthers  v.  Grai/j  the 
process  was  against  the  ship,  which,  therefore, 
could  not  have  proceeded  6n  her  voyage.  Here 
the  ship  might  have  proceeded  on  her  voyage,  if 
the  captain  had  not  chosen  to  stay  for  the  purpose 
of  recovering  the  pargo.  This  makes  all  the  dif- 
ference. Then  as  to  the  barratry,  the  witness  says 
that  he  does  not  know  whether  the  incorrectness 
of  the  manifest,  was  produced  by  mistake  or  not 
In  order  to  establish  the  barratry  you  must  give 
positive  proof  of  fraud.  ^ 

Plaintiff  nonsuited. 
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Marryat  and  Abraham  for  the  plaintiff, 
Scarlett  and  F.  Pollock  for  the  defendant 


KOSTER  V.  INNES. 


GuiLDHALty 

Dec.  24. 


X HIS  was  an  action  on  a  policy  of  insurance  on  in  an  action 
ffoods  on  board  La  Vtrgine  de  la  Solitudine.  at  and  ?"  *  P*'^*^^^  ^^ 

o  m  insurance, 

from  Leghorn  to  Lisbon.     The  first  count  was  for  where  a  loss 
a  loss  by  perils  of  the  sea,  the  second  count  stated  ferredfrom 
a  loss  by  barratry.  the  want  of  in. 

.'^•'  teUigence,  the 

The  plamtiff  sought  to  recover  for  a  total  loss,  plaintiff  must 
The  evidence  to  shew  that  the  vessel  sailed  for  her  p^J^^that 
port  of  destination,  and  that  she  was  lost,  was  as  when  the  ves- 

*.  -,  '  sel  left  the 

follows  :  —  port  of  out*. 

A  packer  resident  at  Leghorn  was  called,  who  ^un*d  ,J!^n 
proved  that  he  was  acquainted  with  one  Louis  the  voyage 

insured. 
QtMPT^y  Whether  the  non-arrival  of  a  ship  at  her  port  of  destination  is  evidence  of 
her  loss,  where  the  crew  have  been  heard  of  after  the  vessel  sailed,  and  after  she  is 
said  to  have  been  lost. 
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TaffT^  who  resided  there,  and  on  whose  aecounf 
this  poIiCT  was  effected  by  the  plaintiff.  In  Marih 
1&2I»  this  witness^  by  the  desire  of  Taurelt  packed 
at  his  warehouse  certain  goods,  consisting  of  silks^ 
&C.  to  go  by  Xa  Vhrgine  de  la  SoUtudines  There 
no  address  on  the  packages,  but  the  witness 
desired  to  deliver  them  to  one  Antofuo^  a  boat* 
at  Leghorn^  whioh  directions  be  complied 
with.  This  witness  stated  that  he  knew  the  ship 
La  Vhrgine  de  la  SolUudine  had  arrived  at  Leghorn^ 
and  he  had  heard  she  was  to  sail  for  Lisbon* 
Antonio^  the  boatman,  was  then  called,  and  stated 
that  he  received  the  packages  from  the  first  wit- 
ness, and  that  he  took  them  and  delivered  them 
by  the  direction  of  Taurel  on  board  La  Virgme 
de  la  Solitudine.  This  was  on  the  11th  or  12th  of 
March  1821.  This  witness  said  he  was  acquainted 
with  the  captain  of  the  vessel,  and  that  he  gave 
him  a  receipt  for  the  goods  (which  was  not  pro- 
duced). He  stated  that  he  had  heard  from  Taurel 
and  the  captain,  that  the  vessel  was  bound  to  Lis* 
ban.  On  the  9th  or  10th  of  April  the  witness  saw 
tlic  ship  sail,  and  he  heard  a  few  days  afterwards 
that  the  vessel  was  lost,  but  that  the  captain  and 
crew  were  saved,  but  he  had  not  seen  any  of  them 
since  tlie  time  they  sailed.  He  stated  that  there 
were  no  other  goods  on  board  the  La  Virgim  de 
la  Solitudine^  but  those  shipped  by  Taurel. 

Marryat  and  Barnewall  for  the  defendant,  c(m. 
tended  that  upon  this  evidence  the  action  could  not 
be  sustained.  First,  that  there  was  no  sufficient 
proof  of  the  averment  in  the  declaration  that  the 
ship  had  sailed  on  the  voyage  insureds    Secondly, 
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that  the  loss  of  the  ship  had  not  been  proved  by  ^  IB^. 
the  best  evidence  the  case  would  admit  of.  Where 
a  vessel  is  proved,  to  have  sailed  on  the  voyage 
intended,  and  after  a  length  of  time  does  not  arrive 
at  her  port  of  destinatipn,  and  has  never  been 
heard  of  since,  the  presumptioft  is  that  she  has 
foundered  at  sea,  and  that  the  crew  have  perished^ 
and  c^o  other  evidence  can  be  given  of  her  loss  j 
but  there  is  no  case,  that  has  gone  the  length  of 
saying  that,  the  non-arrival  of  the  ship  at  her  port 
of  destination  is  evidence  of  her  loss^  where  it 
appears  that  the  crew  have  been  heard  of  after  the 
vessel  sailed,  and  after  she  is  said  to  have  been 
losL 

Scarlett  for  the  plainti£^  submitted  that  it  was  a 
question  for  the  jury,  whether  they  would  not 
presume  from  the  evidence  that  had  been  given, 
that  the  vessel  was  lost  ' 

Abbott  Ld.  C.  J.  Yes»  but  the  question  is, 
how  lost  ? 

Scarlett.  There  is  a  count  in  this  case  for  bar- 
ratry^ a  declaration  cannot  be  framed  ^to  meet 
every  possible  case  of  loss ;  the  plaintiff  cannot 
make  the  protest  evidence,  and  it  is  impossible 
to  compel  the  attendance  of  witnesses  resident 
abroad. 

Abbott  Ld.  C.  J.  I  will  leave  the  case  to  the 
jury  if  you  wish  it,  but  I  have  a  very  strong  opi- 
nion  upon  it.  The  proof  offered  in  support  of  the 
plaintiff's  case,  is  less  than  I  can  remember  or  have 
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18£5.       arises  on  the  common  counts  of  the  declaratioo, 

Ratmer      ^^  action,  if  maintainable  at  all,  must  be  on  the 

9.         special  counts,  now  all  the  special  counts  state  the 

contract  to  have  been  made  directly  with  the  plain- 

'  tiff  himself;  whereas  the  bought  note  represents 

the  plaintiff  merely  in  the  character  of  a  broker 

selling  for  his.  principal ;  i^  therefore,  the  plaintiff 

is  to  be  considered  as  the  principal,  then  there  is 

-  not  a  note  in  writing  within  the  statute  of  iitMids. 

Gurnet^  and  Cbiityft,  contended  that  the  plaintiff 
was  entitled  to  sue  upon  the  contract  proved,  and 
that,  although  .in  the  contract  he  is  named  as 
broker,  still  as  no  principal  "was  called  for,  the  right 
to  sue  vests  in  him,  and  he  may  consistently  state 
in  llie*  declaration,  the  amtract  to  have  been  made 
.  wit^'him.  '  They  cited  as  a  case  in  point, '^/i^ 
v.^wifcr,  2Esp;N.P.C.49S.  , 

Abbott  Ld.  C.J.  If  it  is  contended  in  this  case, 
that  thie  plaintiff  has  a  right  to  sue  as  principal, 
then  I  am  of  opinion,  that  no  evidence  has  been 
given  of  a  contract  in  writing,  which  the  statute  of 
frauds  expressly  requires,  where  there  has  been  no 
delivery  of  the  goods.  If  the  contract  producied 
is  to  be  taken  as  the  one  on  which  the  plaintiff  siies, 
he  is  there  described  as  the  broker,  and  not  as  the 
principal,  with  whom  the  contract  is  made.  In 
the  case  which  haS'  been  cited  by  the  defendant's 
counsel,  no  question  arose  upon  the  statute  of 
frauds,  for  there  the  goods  had  been  actually  de- 
livered. I  am  clearly  of  opinion,  that  the  plaintiff 
cannot  recover,  and  I  should  be  very  unwilling^to 
lay  down  a  rule  that  would  encourage  a^  practice 
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now  SO  frequent  amongst  brokers,  of  not  disclosing  1825. 

the  names  of  their  principal.  Ra ynbh 

Nonsuit  ,      ^' 

Gumey  and  Comyn  for  the  plaintiff. 
Jdarryatt  and  F.  Pollock  for  the  defendant 


itsstm 


BRYAN  V.  WA'GSTAFF.  ^n^^T' 

This  was  an  issue,  on  a  writ  of  error  to  reverse  an  Notice  to  pro- 

duce  a  letter 

outlawry.     Assignment  of  error,  that  the  plaintiff  relating  to  the 
in  error,  before  and  at  the  time  of  awarding,  aiid  ^"fser^ed 
issuing  the  writ  of  exigifadas^  was  in  parts  beyond  ®»  ^^  a^ 

the  Sea«  part;^,  on  the 

Plea,  that  the  plaintiff  in  error,  «  before  the  SlSf  S^foro 
awarding  and  issuing  the  writ  of  exigi  facias,  on  the  trial,  held 

i_  •   i_    ^"L     .     •  J         J.1  '  '  J       /»^  t_  •     sufficient  to 

wmch  the  said  outlawry  was  pronounced,  of  his  letinsecon- 
fraud  and  covin,  and  in  order  to  defeat  the  de-  ^evidence 


lecon- 


fendant  in  error  of  the  means  of  recovering  his  tents,  though 
just  debt  against  the  plaintiff  in  error,  and  for  the  ou^  of%g^"* 
purpose  of  avoiding  the  said  outlawry,  when  the  ^^^^ 
same  should  be  pronounced,  did  voluntarily  leave 
die  realm  of  England,  and  go  into  parts  beyond 
the  sea,  and  of  such  his  fraud  and  covin  did  vo** 
luntarily  stay  and  remain  in  parts  beyond  the  sea, 
from  thence  and  until,  after  the  awarding  and 
issuing  the,  said  writ  oi.  exigi  facias,  and  the  pro- 
notinqing;  of,  outlawry  as  aforesaid.''.L :  Replication 
taking  issue. 


328  CASES  AT  msi  FRIUS,  K.B^ 

iS2ft  Scarlett  for  the  defendant  in  eftm",  daimed  to 

address  the  jury  first,  on  the  ground  that  the 
affirmative  of  the  issue  lay  on  him,  to  which  Abbott 
Ld.  C.  J.  acceded,  after  objection  by  Campbell^  that 
he  should  have  to  shew  circumstances  proving  a 
cause,  why  the  plaintiff  in  ^rror  absented  himself 
di£ferent  from  that  alleged  by  the  plea. 

Notice  had  bten  given  to  the  plaintiff  in  error  to 
produce  a  letter  desmbed  in  the  notice^  as  dated 
on  or  about  September  6th,  1822,  and  addressed 
to  him  by  the  attorney  for  the  defendant  in  error^ 
making  application  to  him  for  the  payment  of  a 
debt  due  from  him  to  the  defendant  in  error,  and. 
informing  him  tiiat  legal  proceedings  would  b* 
reported  to  against  him  if  the  debt  were  not  fi>rtb« 
with  paid.  This  notice  was  served  on  the  attonie|f 
for  the  plaintiff  in  error,  on  the  evening  next  bttif 
one  before  the  trial  of  the  issue,  and  when  thtf 
plaintiff  in  error  was  not  in  BnglamL 


Campbell  objected  to  the  admission  of  aecondai^ 
evidence  of  the  contents  of  the  letter,  and  he  fflefr* 
tioned  a  case  in  which  it  had  been  held,  that 
secondary  evidence  could  not  be  given  when  tba 
notice  was  served  on  the  eve  of  the  trial  on  the 
attorn^,  the  party  being  out  of  the  kingdom,  and' 
the  paper  not  one  Hkely  to  be  in  the  custody  of 
the  attorney. 

Abbott  Ld.  C.  J.  I  must  presume  a  person 
going  abroad  and  leaving  his  attorney  to  conduct 
a  trial  in  which  he  is  a  parly,  to  leave  with  faim 
all  papers  necessary  to  the  conduct  of  the  trial ; 
I  think  that  this  letter  as  described  in  the  notice^ 
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appears  to  be  so  connected  witli  the  subject  of  the  1B25. 

trial,  as  to  render  the  service  on  the  attorney  of  betan 

the  notice  to  produce  suflScient  to  let  in  secondary  , ,  ^' 

evidence  of  its  contents.  ^ 

It  appeared  that  the  plaintiff  in  error  left  his  On  a  writ  of 
residence  in  the  country,  and  came  secretly  to*  verse  an  out- 
London  for  the  purpose  of  avoiding  arrest  on  a  {je^JefenTan? 
testattm  capias  issued  in  the  action,  and  on  which  was  beyond 
there  was  a  warrant  to  take  him,  on  the  28th  Sep*  an^  answer^ 
temher  1822.     He  left  England  on  the  19th  of  f ^»J  ^^J*^"^ 
October  in  the  same  year.     Writs  of  capias^  alias^  purpose  of 
and  phmes,  were  all  issued  on  the  18th  of  No*  ouSw"ryihis 
v&mber,  and  on  the  17th  December  1822,  a  writ  of  enough  that 

.    .  /»    .  11,1  he  went  to 

extgtfactaSy  grounded  on  them.  avoidoutiawry 

in  the  action ; 
it  nce4  not 

Campbell  for  the  plaintiff  in  error,  argued  that  appear  that  he 
the  plea,  supposing  it  ^ood  in  law,  against  which  ^mpiation^of 
he  cited  Hesse  v.  Woodj  4  Taunt,  691.  was  not  the  particular 
supported  by  evidence,  unless  the  leaving  Eng-  which  did 
land  appeared  to  have  been  for  the  purpose  of  ^^'^ate'^in^^^ 
avoiding  the  outlawry;  and  that  this  could  not  outlawry. 
be  in  the  present  case,  since  the  proceedings  to 
outlawry  were  unconnected  with  the  arrest  threat- 
iened  in  September^   to  avoid  which  he  left  his 
residence,  and  did  not  actually  commence  till  the 
18th  of  November^  the  plaintiff  in  error  having  left 
England  on  the  19th  of  October ^  at  which  time  it 
did  not  appear  that  any  such  proceedings  were  ever  '^ 
contemplated. 

Abbott  Ld.  C.  J.  The  process  in  September  was 
upon  an  original  writ,  on  which,  therefore,  out- 
lawry might  have  followed.     Had  that  proceed-  ^ 
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W25^  ing  been  by  bill  or  by  latitat,  I  shotild  hate 
thought  there  was  great  weight  in  the  argument 
for  the  plaintiff  in  error ;  but  as  it  was  by  original, 
it  is  open  to  the  jury  to  consider  whethet  it  was 
not  the  object  of  the  plaintiff  in  error  to  secure 
himself  from  the  outlawry  which  might  follow 
upon  that  process,  as  well  as  from  the  arrest  which 
was  immediately  contemplated.  What  the  law  may 
be,  supposing  that  to  be  his  intention,  is  to.be  con-: 
sidered  elsewhere. 

His  Lordship  then  commented  on  the.  facts  of 
the  case,  and  concluded  by  leaving  the  question 
to  the  jury,  in  the  words  of  tlie  issue. 

.  Verdict  for  the  defendant  in  error. 

CampbeU  and  Patteson  for  the  plaintiff  in  error. 
Scarlett  and  Chitty  for  the  defendant  in  error. 


CampbeU  obtained  in  the  following  Hilary  Term 
a  rule  to  shew  cause  why  judgment  should  not  be 
entered  for  the  plaintiff  non  obstante  vere^cto. 
In  the  following  £aster  Term  this  rule  was  made 
absolute,  (a) 


(a)  See  Co.  Litt.  295b.  Com.  Dig.  Utlagary.  (C 1.)  2R^ 
Ab.S04.  Utlagarie,  fo.  1,  2,  3,  4.  Brooke's  Ab.  Utlagsiie» 
pi.  40.  2  Hale,  P.  C.  208.  Bac.  Ab.  Outlawry,  (F.)  (kar^ 
ter*B  case,  Cro.  Jac.  ^G^.  0' Kearny's  Case,  Skin.  Rep.  16. 
MatthetDS  v.  Erbo^  1  Ld.  UsLjm.  349.  Hesse  v.  JFood^  4  Tftunt 
691.  Serocold  y,  Hampsey  reported  in  note  to  Havdodk  ▼.- 
CMdkff,  12X811,  624.  Sichardson  v.  RoUmm,  STamUSQ^. 
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BRADFORD  v.  LEVY,  GnujiiALt, 

Dec,  24. 

This  was  an  action  on  a  policy  of  insurance  on  Hieiosumof 
the  ship  Dwe,  l£!L'^ 

The  first  and  second  counts  stated^  that  the  ship  ezpences  in. 
hy  perils  and  dangers  of  the  sea  sprung  a  leak^  and  delay  of  the 
by  means  thereof  was  obliged  to,  and  did  put  into  ^®^''  for  the 

^  o  '  *  purpose  of 

FigOf  and  that  while  she  continued  there,  shp  was  recoyenng  her 
by  force  and  arms,  and  against  the  will  of  the  plain-  deS^edmder 
tiff,  and  the  master  and  mariners,  in  a  hostile  manner  p^^  of  * 
seized  and  taken  and  kept  and  detained  for  172*  try^the  M^ 
days  in  Vigo^  by  divers  custom-house  officers  and  ^^^^^^ 
certain  other  persons,  then  acting  under  the  au-  the  process. 
thority  of  the  king  of  Spain,  and  500L  while  she  ctunstanc^* 
was  so  detained  were  expended  in  and  about  the  j^tainer^* 
claiming,  and  endeavouring  to  recover  the  said  miutbeDo- 
ship,  and  by  means  of  her  being  so  detained,  5001.  To  haye^ori? 
which  would  otherwise  have  accrued  from  the  use  gnated  in  the 

firauci  Of  the 

of  her,  were  wholly  lost    The  third  and  fourth  master,  in 
counts  stated  the  ship  to  have  been  lost  by  perils  ^^^^^ 
of  the  sea.    The  fifth  and  sixth  counts  stated  the  mentofiossby 
ship  to  have  been  lost  by  the  fraud  and  barratry 
of  the  master. 

It  appeared  in  evidence  that  the  master  finding 
ftt  th7«»nifbt  of  the  ergo.  wUch  h«.  origiodi? 
been  made  out,  was  incorrect,  had  procured  a 
correct  one.  The  former  one,  instead  of  being 
cancelled,  was  afterwards  forwarded  to  Vigo,  and 
the  new  one,  under  the  notion  that  the  ship  would 
discharge  at  CorwmOf  was  forwarded  thither.  The 
vessel  was  forced  to  put;  into  VigOp  and  there,  in 
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1825.  ^  consequence  of  her  cargo  not  corresponding  with 
the  original  manifest,  a  process  was  issued,  under 
which  the  cargo  was  detained.  It  was,  however, 
shewn^  that  the  ship  might  have  proceeded  im- 
mediately without  the  cargo.  The  court  at  V^o 
ultimately  ordered  a  part  of  the  cargo  to  be  sold, 
and  the  remainder  was  released,  with  which  the 
ship  left  Vigo*  A  witness  stated  that  he  did  not 
know,  whether  the  incorrectness  of  the  original 
manifest  arose  from  mistake  or  not  The  bill  of 
particulars  of  the  plaintiff's  demand,  merely  set 
forth  the  costs  incurred  by  the  detention,  and  the 
account  with  the  British  consul  for  obtaining  the 
'  vessel's  release. 

Scarlett  and  Pollock  for  the  defendant,  argued 
that  the  insurer  could  not  be  held  liable  for  the 
expences  incurred  by  this  delay.  That  if  the 
captain  had  chosen  to  stay  to  litigate  a  private 
cause  of  his  own  at  Vigo,  such  delay  could  not 
have  created  a  liability  on  the  part  of  the  insurer, 
and  that  the  present  case  amounted  to  no  more, 
inasmuch  as  the  ship  itself  was  not  detained  by  the 
foreign  process.  And  that  the  mistake  with  re- 
spect to  the  manifests  could  not  be  considered  to 
constitute  a  barratry. 

Marn/at  and  Abraham  for  the  plaintiff,  insisted 
that  it  was  clear  from  the  case  of  Carruthers  v. 
Graj/y  3  Campb.  142.  that  the  insurer  was  bound 
to  make  good  the  loss  incurre<l  by  a  detention 
under  these  circumstances.  And  that,  supposing 
the  detention  lawful,  the  master's  conduct  clearly 
amounted  to  barratry. 


AFTER  MICHAELMAS  TERM,  6  GEORGE  IV. 

Abbott  Ld.  C.  J.     In  CamUhers  v.  Graifj  the 

process   was   against  the  ship,  which,   therefore, 

<x>uld  not  have  proceeded  6n  her  voyage.     Here 

*he  ship  might  have  proceeded  on  her  voyage,  if 

•the  captain  had  not  chosen  to  stay  for  the  purpose 

43f  recovering  the  pargo.     This  makes  all  the  dif- 

ierence.     Then  as  to  the  barratry,  the  witness  says 

that  he  does  not  know  whether  the  incorrectness 

of  the  manifest,  was  produced  by  mistake  or  not 

In  order  to  establish  the  barratry  you  must  give 

positive  proof  of  fraud.  '' 

Plaintiff  nonsuited. 
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Marryat  and  Abraham  for  the  plaintiff. 
Scarlett  and  F.  Pollock  for  the  defendant 
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KOSTER  V.  INNES. 


GuiLDIkALl, 

Dec.  24. 


This  was  an  action  on  a  policy  of  insurance  on  in  an  acrion 
iroods  on  board  La  Vtrgine  de  la  Solitudhiej  at  and  ?"  *  i^^*^^  ®^ 

o  m  /»       insurance, 

from  Leghorn  to  Lisbon.     The  first  count  was  for  where  a  loss 
a  loss  by  perils  of  the  sea,  the  second  count  stated  ferredfrom 
a  loss  by  barratry.  the  want  ofin* 

mi         1         ./«  t  n  11  telligence,  the 

The  plaintiff  sought  to  recover  for  a  total  loss,  plaintiff  must 
The  evidence  to  shew  that  the  vessel  sailed  for  her  prov^that 
port  of  destination,  and  that  she  was  lost,  was  as  when  the  ves- 

*.  sel  left  the 

lOliOWS  :  —  port  of  out". 

A  packer  resident  at  Leghorn  was  called,  who  bound^il^^i 
proved  that  he  was  acquainted  with  one  Louis  the  voyage 

insured. 
Qiutre,  Whether  the  non-arrival  of  a  ship  at  her  port  of  destination  is  evidence  of 
her  loss,  where  the  crew  have  been  heard  of  after  the  vessel  sailed,  and  after  she  is 
said  to  have  been  lost. 

Z.3 
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1825.  Toured  who  resided  there,  and  on  whose  aeoomnt 
this  policy  was  effected  by  the  plaintiffi  In  Mardk 
1821,  this  witness,  by  the  desire  of  Taurelt  packed 
at  his  warehouse  certain  goods,  consisting  of  sUkfl^ 
&c.  to  go  by  La  Virgine  de  la  SoUtudme4  There 
was  no  address  on  the  packages,  but  the  witness 
was  desired  to  deliver  them  to  one  Antonio^  a  boat- 
man  at  Leghorn^  which  directions  be  complied 
with.  This  witness  stated  that  he  knew  the  ship 
Im  Virgine  de  la  Solitudine  had  arrived  at  Leghomf 
and  he  had  heard  she  was  to  sail  for  Usbofu 
Antoniot  the  boatman,  was  then  called,  and  stated 
that  he  received  the  packages  from  the  first  wit- 
ness, and  that  he  took  them  and  delivered  them 
by  the  direction  of  Taurel  on  board  La  Virgine 
de  la  Solitudine.  This  was  on  the  11th  or  12th  of 
March  1831.  This  witness  said  he  was  acquainted 
with  the  captain  of  the  vessel,  and  that  he  gave 
him  a  receipt  for  the  goods  (which  was  not  pro- 
duced). He  stated  that  he  had  beard  from  Taurel 
and  the  captain,  that  the  vessel  was  bound  to  JJs^ 
hon.  On  die  9th  or  10th  of  April  the  witness  saw 
the  ship  sail,  and  he  heard  ai  few  days  afterwards 
that  the  vessel  was  lost,  but  that  the  captain  and 
crew  were  saved,  but  he  had  not  seen  any  of  them 
since  the  time  they  sailed.  He  stated  that  there 
were  no  other  goods  on  board  the  La  Virgine  de 
la  Solitudine^  but  those  shipped  by  Taurel. 

m 

Marryat  and  Bamewall  for  the  defendant,  cchv* 
tended  that  upon  this  evidence  the  action  could  not 
be  sustained.  First,  that  there  was  no  sufficient 
proof  of  the  averment  in  the  declaration  that  the 
ship  had  sailed  on  the  voyage  insureds    Secondly, 
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tJiat  the  loss  of  the  ship  had  not  been  proved  by    ^  1325. 

'the  best  evidence  the  case  would  admit  of.    Where 

a  vessel  is  proved,  to  have  sailed  on  the  voyage 

mntended,  and  after  a  length  of  time  does  not  arrive 

at  her  port  of  destination,  and  has  never  been 

lieard  of  since,  the  presumptioft  is  that  she  has 

foundered  at  sea,  and  that  the  crew  have  perished, 

and  c^o  other  evidence  can  be  given  of  her  loss ; 

liut  there  is  no  case,  that  has  gone  the  length  of 

saying  that,  the  non-arrival  of  the  ship  at  her  port 

of  destination  is  evidence  of  her  loss,  where  it 

appears  that  the  crew  have  been  heard  of  after  the 

vessel  sailed,  and  after  she  is  said  to  have  been 

lost 

Scarlett  for  the  plaintiff,  submitted  that  it  was  a 
question  for  the  jury,  whether  they  would  not 
presume  from  the  evidence  that  had  been  given, 
that  the  vessel  was  lost 

Abbott  Ld.  C.  J.  Yes,  but  the  question  is, 
how  lost  ? 

Scarlett.  There  is  a  count  in  this  case  for  bar- 
ratry, a  declaration  cannot  be  framed /to  meet 
every  possible  case  of  loss ;  the  plaintiff  cannot 
make  the  protest  evidence,  and  it  is  impossible 
to  compel  the  attendance  of  witnesses  resident 
abroad. 

Abbott  Ld.  C.  J.  I  will  leave  the  case  to  the 
jury  if  you  wish  it,  but  I  have  a  very  strong  opi- 
nion  upon  it  The  proof  offered  in  support  of  the 
plaintiff's  case,  is  less  than  I  can  remember  or  have 

z  4 
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1825.  ^     ever  read  of.    It  is  necessary  that  he  should 

tablish  two  things.  First,  that  the  vessel  sailed 
from  the  port  of  Leghorn  on  the  voyage  insured- 
Secpndly,  that  she  was  lost,  and  lost  by  the  par- 
ticular perils  insured  against,  which  the  plaintiff 
has  alleged  in  his'  declaration  to  be  the  cause  of 
the  loss.  Now,  as  to  the  first  point,  there  is  no 
evidence  that  any  bill  of  lading  ever  existed,  or  of 
any  order  to  send  these  goods  to  Lisbon.  I  think 
that  you  have  not  made  out  this  part  of  your  case, 
and  that  it  would  be  very  dangerous  indeed  to 
allow  a  party  to  recover  on  such  evidence.  As  to 
the  second  point,  it  may  perhaps  be  assumed  that 
there  is  evidence  of  the  loss,  but  making  such  an 
assumption  will  be  going  further  than  has  ever  yet 
been  done  in  cases  of  this  description ;  but  I  rely 
less  upon  this  than  on  the  first  point,  namely,  that 
there  i$  no  evidence  that  the  ship  ever  sailed  for 
the  port  of  destination. 

Nonsuit,  (a} 

Scarktt  and  F.  Pollock  for  the  plaintifil 
Marryatt  and  Bamewall  for  the  defendant. 


(a)  As  to  what  is  presumptive  evidence  of  a  total  loss, 
Green  v.  Brown^  2Stra.ll99.  Netoby  v.  Readf  Park  on  In- 
surance, p.  106.  7th  edit.  Twemloto  v.  Ostoin,  2  Campb.  85. 
Houstman  v.  Thornton,  1  HoU's  N.  P.  C.  24.2. 

That  it  must  be  proved  (where  a  loss  is  to  be  inferred  fVom 
the  ship  not  being  heard  of)  that  when  she  lefl  the  port  of  out* 
fit  she  was  bound  upon  the  voyage  insured.  See  Coken  r^ 
Hinckley^  2  Campb.  51. 
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ADJOURNED  SITTINGS  AT  WESTMINSTER. 

POPLETT  V.  STOCKDALE.  ^*SS!T' 

Assumpsit,  on  a  special  agreement  to  pay  the  The  printer  of 
plaintiff  by  a  bill  of  exchange,  the  balance  of  an  and  libeUous 
account  for  printinff  a  certain  book,  called  the  ^^rk  <»nnot 

*  o  \  £*       nuuntain  an 

"  Memoirs  of  Harriette  Wilson  ;"  with  counts  for  action  for  hb 
work  and  labour.    The  plaintiff  was  the  printer,  thc'pl^Chef 
and  the  defendant  the  publisher  of  the  work  in  ^empioytJ 
question.     The  work  was  printed  and  published  in, 
numbers,  and  contained  a  history  of  the  amours  of 
a  woman  of  pleasure,  and  of  her  adventures  with 
persons  of  rank  and  distinction.     On  the  covers  of 
the  separate  numbers,  several  of  which  were  put  in 
evidence,  were  advertisements  of  obscene  public* 
ations  ^  and  under  the  title  of  Exhibits  were  lists 
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182&      of  the  persons,  anecdotes  of  whom  were  to  be 
^^^^^    found  in  the  respective  numbers. 
^^  The  case  for  the  plaintilBT  having  been  proved, 

JVilde  Seijt  for  the  defendant  was  proceeding 
to  point  out  the  pernicious  tendency  of  the  work, 
when 

Best  C.  J.  said,  I  must  now  take  notice  of  the 
.  character  of  this  book.  It  professes  to  be  the  his- 
tory of  a  common  prostitute,  and  to  detail  her  real 
or  pretended  amours*  I  have  no  hesitation  in 
saying,  that  no  person  who  has  contributed  his 
assistance  to  the  publication  of  such  a  work,  can 
recover  in  a -court  of  justice  any  compensation  for 
labour  so  bestowed.  The  person  who  lends  him- 
self to  the  violation  of  the  public  morals  and  laws 
of  the  country,  shall  not  have  the  assistance  of 
those  laws  to  carry  into  execution  such  a  purpose. 
It  would  be  strange,  if  a  man  could  be  fined  and 
imprisoned  for  doing  that,  for  which  he  could  main- 
tain an  action  at  law.  Every  one  who  gives  his 
aid  to  such  a  work,  though  as  a  servant,  is  re- 
sponsible for  the  mischief  of  it  No  man  can 
doubt  the  double  object  of  this  work,  the  cor- 
ruption of  youth,  in  the  first  place,  by  the  exhi- 
bition of  licentious  scenes ;  and  the  extortion  of 
money  firom  exalted  individuals,  by  holding  over 
•them  the  fear  of  having  themselves  described  as 
persons  of  immoral  habits.  I  have  no  power  here 
to  punish  these  parties,  but  I  will  not  consent,  that 
•  the  plaintifi*  shall  have  the  assistance  of  this  Court, 
to  obtain  remuneration  for  labour  directed  to  such 
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scandalous  purposes^    The  .defendant  is  equally    ^  ^^^ 
^uiltyi  but  I  will  not,  as  Lord  Kenyon  once  said, 
sit  here,  to  take  an  account  between  two  robbers 
on  Hounslow  Heath. 

The' plaintiff  was  nonsuited. 

Vaughan  Seijt.  and  Outty  for  the  plaintiff* 
Wilde  Seijt  for  the  defendant 


ANNE  and  ELIZABETH  JENKINS  v.  BID- 

DULPH,  Esquire.  ^^  «• 

This  was  an  action  against' the  sheriff  ofHereJbtd^  The  enrol- 
$lurej  for  a  false  return  of  non  sunt  irwentce  to  a  "^^^^^^ 
pJuries  capias  ad  respondendum^  issued  against  the  >  &•  4-  c.  32. 
plaintifis,   in  consequence  whereof  judgment  of  tnact^  that  a 
waiver  had  been  pronounced  against  the  plaintiffi.  ^5ied«Siill 

.    be  at  ffood  and 

In  order  to  prove,  that  the  plaintiffi  had  been  dis-  law,  and  c? 
possessed  of  lands,  which  they  held  as  tenants  in  com-  ^**®  ^fjSjJ^^ 
mon,  an  enrolment  of  a  lease  under  1  &  S  G  4.  Ci  59.  aU  respects,  at 
s.  8.  (fl)  was  offered  in  evidence  by  Toddy  Serjt.  JiSb^SV 

rolled  in  any 
of  Hit  Majesty't  courtt  of  record  at  Wciindntier,  or  at  if  a  memorial  of  any  tuch  deed 
had  been  entered  or  registered  in  the  office  or  officet  appointed  for  rcsittering  deedt 
and  other  conveyances  of  lands  and  tenementt  in  the  countiet  in  which  the  same  are 
titoate,"  is  not  admitsible  as  evidence  of  the  deed,  without  proof  of  die  execution. 


(a)  And  be  it  further  enacted*  that  every  lease  or  deed  of 
exchange' to  be  executed  pursuant  to  this  act,  shall  be  enroUcfd 
in  the  office  of  the  auditor  or  auditors  of  His  Majesty's  land 
revenues,  for  the  division  or  district  within  which  the  premises 
to  which  such  demise  or  exchange  shall  respectively  relate 
shall  be  situate,  or  if  such  premises  shall  be  situate  within  the 
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iSttC^  for  the  plaintiffi,  without  proof  of  the  execotioii 
of  the  deed ;  and  he  contended,  that  a  lease  so 
enrolled  became  a  public  document,  in  the  same 
manner  as  a  bargain  and  sale  enrolled  under  27  H.  8. 
c.  16.,  and  relied  on  Smart le  v.  Williams,  1  Salk.  280. 

Wilde  Seijt  on  tlie  other  side,  argued  that  the 
enrolment  was  in  no  respect  different  from  the  case 
of  deeds  registered  in  the  registry  counties,  in 
which  cases  the  execution  of  the  deeds  was  neces« 
sary  to  be  proved. 

Best  C.  J.  I  am  of  opmion  that  the  enrolment 
of  the  lease  without  proof  of  the  execution  is  in- 
admissible. 

Verdict  for  the  plaintifis. 

Toddy  Serjt.  and  Abraham  for  the  plaintiffi. 
Wilde  Seijt  and  Cross  for  the  defendant. 


division  or  district  of  more  than  one  such  auditor,  then  in  the 
office  of  every  such  auditor,  on  payment  of  the  usual  fees  for 
such  enrolment ;  and  that  every  such  lease  and  deed  of  ex- 
change when  so  enrolled,  shall  without  any  other  enrolment 
or  registry  thereof  be  as  good  and  available  in  law,  and  of  the 
like  force  and  effect  in  all  respects,  as  if  the  same  had  been 
enrolled  in  any  of  His  Majesty's  courts  of  record  at  IFevf- 
minster t  or  as  if  a  memorial  of  any  such  lease  or  deed  of  ex- 
change had  been  entered  or  registered  in  the  office  or  offices 
appointed  for  registering  deeds  and  other  conveyances  of  lands 
and  tenements  in  the  county  or  counties  in  which  the  same 
estates  or  any  of  them  shall  be  situate,  any  act  of  parliament, 
law,  practice  or  usage  to  the  contrar}'  in  anywise  notwith- 
funding. 
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1825. 


ADJOURNED  SITTINGS  IN  LONDON. 


•M^ 


FRANCE  y.  LUCY.  -  '^^u'^ 

ft 

Action  on  a  bill  of  exchange  by  the  payee  against  in  order  to 
the  drawer.  .  ^  '^\^^ 

In  order  to  prove  notice  of  the  dishonour  of  the  of  a  letter,  the 

-■  -11  t      .1       1  .  s  n  notice  to  pro* 

Dill  by  the  drawee,  upon  presentment  for  payment,  ducc  must 
the  plaintifPs  counsel  called  for  a  letter,  the  date  ^^\^^ 
of  which  he  specified,  and  which  he  said  contained  tended;  notice 
such  notice ;  and  upon  the  non-production  thereof,  «  afi  lettm, 
offered  to  give  parol  evidence  of  it's  contents,  no  wen,  and 

,     ^         '^  '  documents 

copy  having  been  kept.  touching  or 

This  was  objected  to  by  Campbell  for  the  defend-  the  bliTof^ 
ant,  on  the  ground  that  the  notice  to  produce  was  exchange 
too  general,   and  did  not  specify  the  particular  the  deciar- 
letter  called  for.  S&S?^ 

The  following  was  the  part  of  the  notice  to  pro-  berecovered;** 
duce,  which  applied  to  the  present  question.  "      ^^°^ 

"  And  also-  to  produce  all  letters,  papers,  and 
documents,  touching  or  concerning  the  bill  of  ex- 
change  mentioned  in  the  declaration  in  this  cause, 
and  the  debt  sought  to  be  recovered  by  the  said 
plaintiff  by  this  action." 

Best  C.  J.  was  of  opinion  that  the  notice  was 
too  vague ;  that  it  ought  to  have  pointed  out  the 
particular  letter  required. 

It  was  afterwards  proved,  that  from  the  state  of 
the  defendant's  dealings  with  the  drawees  of  the 
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1825.  bill,  who  were  the  defendant's  bankers,  he  could 
have  no  reasonable  expectation  that  the  bill 
would  be  paid  by  them  ; .  when  his  Lordship  aaid^ 
that  if  the  jury  were  of  that  opinion,  the  defendant 
was  not  entitled  to  notice  of  the  non-payment,  (a) 

Verdict  for  the  plaintiff 

Vaughan  Seijt  and  Tyrwhitt  for  the  plainti£ 
Campbell  and  Godson  for  the  defendant 


(a)  Garidge  v.  DahoUf  4f  M.  &  S.  226. 


CASES 


ARGUED  AND  DECIDED 


AT    NISI    PRIUS, 

m  KB. 

AT  THE   srmNGS  AFTER 

HILARY   TERM, 
7  Geo.  IV.  1826. 


SITTINGS  AFTER  TERM  AT  WESTMINSTER. 


DOE  dem.  KNIGHT  v,  ROWE.  j,^  ,^ 

Ejectment  on  a  forfeiture.  Ejectment  on 

The  lessor  of  the  plamti£l^  by  lease  dated  the  breach  of  co. 

«Oth  January  1820,  demised  the  premises  sought  f^^^^j^ 

to  be  recovered  in  this  action  to  one  Jones^  for  the  the  lessee  co- 

g\    •  •  -r  %  1      Tensoted  to 

term  of  mnety-nme  years.  Jones  was  subsequently  insure  in  the 

joint  names  of 
himself  and  the  les^r,  and  in  two-thirds  of  the  value  of  the  premises  demised.  Th« 
lessee  had  insured  in  his  own  name  onlvy  and  as  contended,  to  a  less  amount  than  two* 
thirds  of  the  value  of  the  premises ;  both  parts  of  the  lease  remained  in  thejpossession  of 
the  lessor,  and  an  abstract  only  had  been  aelivered  by  him  to  the  lessee^  which  contained 
no  mention  that  the  insurance  was  to  be  in  the  joint  names,  though  it  stated  that  the 
insurance  was  to  be  in  two-thirds  of  the  value  of  the  premises.  The  lessor  of  the  pldntiir 
had  previously  insured  the  premises  at  the  same  sum  as  the  defendant:  Held,  tnat  the 
conduct  of  the  lessor  being  such  as  to  induce  a  reasonable  and  cautioof  man  to  con- 
clude, he  was  doing  all  that  was  necessary  or  required  of  him,  bv  insnrJM  in  hb  own 
name  and  to  the  amount  insured,  he  could  not  recover  ibr  a  forieitiiie^  non^  Aoe 
was  BO  cBqpensatidii,  er  rdease  from  the  ooveBint. 
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1826.  ^  discharged  under  the  Insolvent  Debtor's  act,  and 
the  defendant  was  appointed  the  assignee  of  his 
estate  and  effects.  The  covenant,  for  the  breach 
of  which  the  lessor  of  the  plaintiff  claimed  a  right 
to  re-enter,  was  as  follows :  — 

^*  And  also,  that  he  the  said  John  Leonard  JoneSt 
his  executors,  administrators,  and  assigns,  or  some 
one  of  tliem,  shall  and  will,  at  his  and  their  own 
costs  and  charges,  forthwith  insure  or  cause  to  be 
insured  upon  the  said  messuages,  tenements,  and 
buildings,  and  upon  all  such  other  erections  and 
buildings  as  shall  or  may,  during  the  continuance 
of  the  said  term  hereby  granted,  be  erected  and 
built  on  the  grouqd  and  premises  hereby  demised, 
or  any  part  thereof,  in  two-thirds  of  the  value 
thereof  at  the  least,  from  loss  or  damage  by  fire, 
in  the  Sun  Fire  Insurance  Office,  or  in  some  other 
respectable  insurance-office  for  insurance  from  fire, 
in  the  joint  names  of  the  said  William  Knight,  his 
heirs  and  assigns,  and  the  said  John  Leonard  Jones, 
his  executors,  administrators,  and  assigns ;  and 
from  time  to  time  during  the  continuance  of  this 
demise,  the  said  John  Leonard  Jones,  his  execu- 
tors,  administrators,  or  assigns,  shall  and  will  renew 
and  keep  in  force  such  policy  or  policies  of  insur- 
ance, and  shall  and  will  produce  and  shew  the 
policy  or  policies  of  such  insurance  ;  and  also  the 
receipt  or  receipts  for  the  premium  and  duty 
thereof  from  time  to  time,  when  thereunto  requested 
by  the  said  William  Knight,  his  heirs  or  assigns.*' 

The  defendant  had  insured  the  premises  in  his 
own  name  only,  and  not,  as  required  by  the  cove- 
nant, in  the  joint  names  of  himself  and  the  lessor 
•  of  the  plaintiff.    The  sum  for  which  the  defendant 
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insured  the  premises  was  800/.     The  lessor  of  the       ISS& 
plaintiff  endeavoured  to  shew  (but  on  this  point     p^^^^ 
there  was  contradictory  evidence)  that  this  sum      Knmhv 
was  less  than  two^thirds  of  the  value  of  the  pre-       rJJ^ 
mises. 

For  the  defendant,  it  was  proved,  that  neither 
the  lease  nor  counterpart  had  ever  been  out  of  the 
lessor  of  the  plaintiff's  possession,  but  that  on  one 
occasion,  an  abstract  of  the  lease  had  been  delivered 
by  the  lessor  of  the  plaintiff  to  Jbne^,  who  was  then 
desirous  of  raising  money  on  the  lease,  in  which 
abstract  it  was  stated,  that  the  tenant  was  to  insure 
the  premises  in  two-thirds  of  the  value,  but  it  did 
not  state  in  whose  name  or  names  the  policy  was  to 
be  effected. 

The  lessor  of  the  plaintiff  in  1823,  broughtan  eject* 
ment  against  JoneSj  for  a  forfeiture,  in  non-payment 
of  the  rent,  and  for  not  insuring,  but  the  ejectment 
was  subsequently  compromised,  by  payment  of  the 
Tent  and  insurance.  From  Christmas  1823  to 
€!hristmas  1824«,  while  Jones  was  in  embarrassed 
circumstances,  the  plaintiff  effected  an  assurance 
of  these  premises  in  his  own  name,  and  for  the 
sum  of  800/.  The  defendant  insured  the  pre* 
inises  from  Christmas  1894,  at  the  same  office  and 
ibr  the  same  sum,  as  the  plaintiff  had  done  in  the 
preceding  year. 

Scarlett  for  the  lessor  of  the  plaintiff  contended, 
that  the  evidence  given  on  behalf  of  the  defend- 
ant did  not  amount  to  a  dispensation  or  release 
from  the  covenant,  and  could  not  bar  the  right 
of  the  lessor  to  re-enter  for  the  breach. 
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1826.  Abbott  IxL  C,  J.    This  is  an  action  of  eject- 

ment brought  by  Knight  to  recover  the  possesion 
of  certain  premises,  on  the  ground  of  a  forfeiture 
of  the  lease,  by  omitting  to  insure  according  to  the 
covenants  contained  In  it  This  case  is  not  to  be 
decided  on  any  notions  of  equitable  rights^  but 
strictly  upon  what  may  be  the  legal  rights  of  the 
parties;  and  I  am  happy  to  think,  that  if  the 
opinion  I  have  formed  r:3  to  the  law  is  incorrect, 
there  will  be  an  opportunity  hereafter  of  correct- 
ing it 

His  Lordship  then  stated  the  evidence,  and  pro- 
ceeded as  follows :  I  am  of  opinion,  that  there  is 
not  in  this  case  any  dispensation  or  release  from 
the  covenant ;  nevertheless,  if  in  this  a  case  of  fw- 
feiture,  the  conduct  of  the  lessor  of  the  plaintiff 
has  been  such,  as  to  induce  a  reasonable  and 
cautious  man  to  believe,  that  he  would  do  all  that 
was  necessary  or  required  of  him,  by  insuring  in 
his  own  name  and  to  the  amount  which  has  been 
proved,  I  am  of  opinion  that,  in  point  of  law,  the 
lessor  of  the  plaintiff  is  not  entitied  to  your  verdict 
The  question,  therefore,  for  your  consideration  is, 
whether  you  think  the  conduct  of  the  lessor  of  the 
plaintiff  was  such  as  to  induce  a  reasonable  and 
cautious  man  to  conclude  that  he  was  doing  all 
that  was  necessary  or  required  of  him,  by  insuring 
in  his  own  name  and  to  the  amount  proved  ?  With 
a  view  to  determining  this  question  it  is  to  be  ob- 
served, that  both  parts  of  the  lease  remained  with 
Knight;  aflerwards  an  application  is  made  to 
him  for  an  abstract  of  the  lease,  and  then  nothing 
is  stated  in  that  abstract  as  to  the  parties  to  be  in- 
serted in  the  policy  of  insurance.     It  then  appeany 


AFTER  HILARY  TERM,  7  GEORGE  IT.  S^ 

that  pending  an  ejectment  brought  by  Knight  to  1826. 
recover  these  premises,  (but  which  was  subse-  DoBdenu 
quently  compromised),  and  while  Jones  was  in.  Kmiohi 
embarrassed  circumstances,  namely,  from  Christmas  lUvs. 
1823  to  Christmas  1824,  KnigfU  effected  an  in- 
surance  at  the  Sim  Fire  Office  on  these  premises  for 
-800^,  and  at  Christmas  1824  the  defendant  insured 
them  at  the  same  office,  and  for  the  same  sum. 
The  first  point,  therefore,  you  have  to  decide,  is  as 
respects  the  forfeiture,  for  not  insuring  in  the  joint 
names  of  the  lessor  of  the  plaintiff  and  the  defend- 
^nt  It  is  for  you  to  say,  whether  Knight  having 
delivered  in  the  manner  that  has  been  mentioned, 
an  abstract  of  the  lease,  not  specifying  therein 
that  the  insurance  was  to  be  effected  in  the  joint 
names  of  the  lessor  and  lessee,  might  not  have  led 
a  reasonable  man  to  suppose  that  it  would  be  suf- 
£cient  if  the  policy  was  effected  in  one  name  only. 
Knight  might  not  have  meant  to  deceive  in  this 
respect,  but  still  if  it  would  lead  a  reasonable  man 
to  the  conclusion  that  has  been  stated,  then  as  re- 
gards this  ground  of  forfeiture,  your  verdict  should 
be  for  the  defendant. 

The  sel&ond  point  you  have  to  consider  is,  as  re- 
gards the  forfeiture  for  not  insuring  in  two^thirds 
of  the  value  of  the  premises.  And,  here,  if*  you 
should  be  of  opinion  that  Knight  by  insuring 
in  1823  the  premises  for  800/.,  would  have  led 
a  reasonable  man  to  suppose  that  800/.  was  at  least 
two-thirds  of  their  value,  then  I  am  of  opinion  that 
your  verdict  on  this  second  ground  of  forfeiture 
should  be  for  the  defendant.  But,  in  point  of  fact, 
it  ia  by  no  means  clear  that  the  defendant  did  not 
insure  in  two-thirds  of  the  value  of  the  premises^ 
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1826.  though  certainly  as  to  this  there  is  contradictoiy " 

^::^  testimony. 

Knight  Verdict  for  the  defendant. 


V, 

Rows. 


Scarlett  and  Holt  for  the  plaintiff. 
Campbell  for  the  defendant. 


JARMAIN  V.  ALGAR. 

'  Feb.  14. 
Action  on  the    ASSUMPSIT. 

^o^^rag^un-  rpj^^  declaration  was  in  substance  as  follows :  That 
*j£^^^'  at  the  time  of  making  the  promise  of  the  defendant 
by  undertake  hereinafter  mentioned,  one  G.  F.  was  indebted  to 
Lo^or  tK'  ^^  plaintiff  in  the  sum  of  34/.,  and  for  the  purpose 
above  defend-  of  recovering  Said  sum  of  the  said  G.  F.  by  an 
^tio^D,  either  action  at  law,  the  plaintiff  had  caused  to  be  is- 
sued into  SLi-  ^^^^  ^  latitat  duly  endorsed  for  bail  for  the  sum  of 
sTjrorinto  34/.,  at  the  suit  of  the  said  plaintiff  against  the 
whentendered  Said  G.  F.f  and  was  about  to  cause  the  said  G.  F. 
to  me,  within   |.q  \^q  arrested  thereon  at  Brij(hthelmstone,  in  the 

one  week  from  n     ^  »   i     i        t   i*      t  •/» 

this  date.  county  01  StLSsex^  or  which  the  defendant,  on  8th  of 
wafaleJl^  Atigust,  1825,  had  notice.  That  afterwards,  &c. 
in  the  deciar-  in  consideration,  &c.  that  the  plaintiff  would  for- 
baii-bond  wa»  bear  to  arrcst  said  G.  JP.,  the  defendant  undertook 
^^t^^^^m  *^  execute  a  bail  bond  for  the  said  G.  jP.,  upon 
the  date  of      proccss  issued  into  Sussex  or  Middlesex  against 

this  under- 
taking, and 

that  defendant  was  requested  to  sign  and  execute  it.  The  evidence  was,  that  the  de- 
fendant was  applied  to  to  sign  a  biiiil4x>nd  within  the  week,  and  refubed ;  but  no  hood 
WQM  tendered  for  his  signature,  until  after  the  week  expired :  Held,  First,  that  this 
undertaking  was  not  an  agreement  within  the  fourth  section  of  the  statute  of  fraudi. 
Secondly,  Uiat  the  plaintiff  had  failed  in  proving  that  the  bond  was  tendered  as  averred 
in  the  dtelantioD,  and,  therefore,  could  not  recover. 
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said  G.  F.9  at  the  suit  of  said  plaintiff  for  the  re-  1826. 
covery  of  the  said  sum  of  money  so  due  and  owing 
from  said  G.  F.  to  said  plaintifi^  when  such  bail 
bond  should  be  tendered  to  said  defendant  in  the 
suit  within  one  week  from  time  of  making  his  said 
promise  and  undertaking.  Averment,  that  plain- 
tiff did  forbear  to  arrest  G.  F.  That  afterwards, 
on  the  ISth  of  August  in  the  same  year,  plaintiff 
caused  to  be  issued  a  bill  of  Middlesex,  indorsed 
for  bail  for  the  sum  of  34/.  against  said  G.  F.  at 
suit  of  said  plaintifi^  and  delivered  the  same  to 
sheriff  of  Middlesex,  of  all  which  premises  defend- 
ant had  notice.  That  said  sheriff  of  Middlesex^ 
afterwards  and  before  the  return  of  the  writ,  and 
within  one  week  from  the  time  qf  making  said  pro^^ 
mise,  &c.  to  wit,  on,  &c.  at,  &c.  tendered  to  said 
defendant  a  bail  bond  conditioned  for  the  appearance 
qfsaid  G.  F.  at  the  return,  <§tr. ;  and  tJien  and  there 
requested  said  defendant  to  sign  and  execute  scud 
bail  bond,  according  to  the  promise  and  under- 
taking of  said  defendant  in  that  behalf.  Breach, 
that  defendant  did  not,  nor  would  sign  or  execute 
the  said  bail  bond  when  it  was  so  tendered  to  him 
as  aforesaid,  nor  at  any  other  time,  but  wholly  re- 
fused, &c.  whereby,  &c. 

The  following  is  a  copy  of  the  undertaking  given 
by  the  defendant  to  the  plaintiff's  attorney. 

"  Jarmain  v.  Flbck. 

"  Mr.  James  Roe, 

"  I  hereby  undertake  to  sign  a  bail  bond 
for  the  above  defendant  in  this  action,  either  on  a 
writ  issued  into  Sussex  or  into  Middlesex,  when 
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182a       tendered  to  me  within  one  week  from  this  date* 
Oath  for  34/.  and  upwards. 

"  August  8th,  1825.  Jos.  Algar.'* 

In  order  to  support  the  averment  in  the  declar- 
ation, that  the  bail  bond  was  tendered  to  the  de- 
fendant to  be  executed,  within  one  week  from  the 
date  of  the  agreement,  the  plaintiiOT  proved  that 
within  five  days  of  signing  the  agreement,  the 
sheriff's  oflScer,  who  had  a  warrant  to  arrest  Flacky 
on  a  writ  issued  on  the  13th  of  August,  called  upon 
the  defendant,  and  requested  hiiti  to  execute  the 
bail  bond ;  no  bond  was  produced  or  tendered  to 
the  defendant  at  that  time,  but  the  sheriff's  oflBcer 
had  a  bail  bond  with  him  ready  to  fill  up.  The 
defendant  told  the  sheriff's  officer  that  he  should 
not  execute  the  bail  bond  then,  but  would  wait 
until  Flack  returned  to  town.  .After  the  expiraticm 
of  a  week  from  the  date  of  the  undertaking,  a  bail 
bond  was  tendered  to  the  defendant  for  execution, 
and  he  refused  to  sign  it. 

Marryat  and  H.  I.  StepJien  for  the  defendant, 
contended  on  two  grounds,  that  the  plaintiff  could 
not  recover :  First,  that  this  action  was  brought  to 
charge  the  defendant  upon  a  special  promise  to  an- 
swer for  the  debt,  default,  or  miscarriage  of 
another,  and  was  within  the  fourth  section  of  the 
statute  of  frauds,  Kirkham  v.  Marter,  S  B.  &  A. 
613. ;  and  if  within  the  statute  of  frauds,  then  there 
was  no  sufficient  note  in  writing,  the  consider- 
ation not  being  stated  in  the  undertaking  given  in 
evidence,  Saunders  v.  Wakefield^  4  B.  &  A.  595. 
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Secondly,  even  supposing  that  the  statute  dcJes  ^  ^^' 
not  apply  to  this  case,  still  the  plaintiff  has  failed 
in  proving  the  allegation  in  the  declaration,  that 
the  bond  )¥as  tendered  to  the  defendant  to  sign, 
lyithin  one  week  from  the  date  of  the  undertaking. 
The  plain  tiff  might  have  alleged  a  dispensation  of  the 
tender,  and  then  the  allegation  would  have  been 
appropriate  to  the  case  proved,  and  he  would  have 
been  entitled  to  recover,  but  the  plaintiff  is  bound  to 
strict  proof  of  the  allegation  in  the  declaration, 
and  having  failed  in  that,  he  cannot  recover. 

Abbott  Lfd.  C.  J.  I  am  of  opinion  that  this 
case  is  not  within  the  statute  of  frauds.  It  is  not 
an  undertaking  to  answer  for  the  debt,  default, 
or  miscarriage  of  another,  and,  therefore,  as  far  as 
regards  this  objection  the  plaintiff  is  entitled  to 
recover,  (ja)  But  the  second  objection,  I  am  of 
opinion,  is  fatal;  I  think  the  defendant  has  failed  in 
proving  the  tender. 

Nonsuit; 

Gumey  and  Talfourd  for  the  plaintiff. 
Marry  at  and  H.  I.  Stephen  for  the  defendant. 


(a)  See  1  Wm.  Saund.  5th  edit.  211  i.  (%) 
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^"S??f^  REX  r.  SERJEANT  and  Others, 

imUctmoit  Indictment  for  a  conspiracy.     The  first  coant 

mfeof  w. s.  stated  in  substance  as  follows :  That  before  and  at 

md  ^^^^**^  the  time  of  the  conspiracy,  &c.  hereinafter  next 

jnejinmo-  mentioned^   Mary  Anne   Wrench j  then  of,    &c# 

^^J2^;  '  spinster,   and  now  called  Mary  Anne  Serjeant^ 

w^^       ot  ^^^  ^  ^*  ^*  Serjeant y  of,  &c.  was  a  person  of 

a  competent  bad  character  and  ill  fame,  and  was  a  common 

I^l^l^  of  the  prostitute,  and  the  said  W.  B.  Serjeant  was  an  in- 

pro«c«j^  fant  within  the  age  of  twenty-one  years,  to  wit,  of 

in  all  case*  the  age  of  Seventeen  years,  to  wit,  at,  &c.    And 

b^hnd  wife  *^^  jufors,  &c.  do  further  present,  that  Mary  Anne 

are  admiauUe  Serjeant  and  P.  D.  and  S.  J.  well  knowing  the 

^  premises,  unlawfully,  &c.  intending  to  injure  the 


^^^Miibie  ^^^  ^'  ^'  Serjeant^  and  to  defraud  him  of  bis  pro- 
/or  each  other,  perty,  and  to  bring  him  into  public  scandal,  &c» 

on,  &c.  with  force  and  arms,  &c.  at,  &c*  unlaw- 
fully and  wickedly  did  conspire,  &c.  for  the  wicked 
intent  and  purpose  aforesaid,  to  cause  and  procure 
a  marriage  to  be  had  and  solemnized  between  the 
said  W.  B.  Serjeant  ind  the  said  Mary  Anne^  by 
means  of  a  false  oath  to  be  taken  by  the  said  Mary 
AnnCy  and  by  divers  false  pretences^  &c.  and  with* 
out  the  licence,  consent,  or  knowledge  of  Anne 
Serjeant  J  then  and  there  being  the  mother  of  the 
said  W.  B.  Serjeant^   his  father  then   and  there 
being  dead ;   and  against  the  form  of  the  statute, 
&c.     And  the  jurors,  &c.  do  further  present,  that 
the  said  Mary  Anne^  P.  Z>.,  and  S.  J.,  in  pursu- 
ance of  the  conspiracy,  &c.  between  them  had  aa 
aforesaid,  did  afterwards  to  wit,  on,  &c«  at,  &c. 
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persuade  and  prevail  on  the  said  said  fF.  B.  Ser-  ^  18K. 
Jeant  to  consent  to  marry  her  the  said  Mary  Anne, 
and  did  afterwards  to  wit,  on,  &c.  at,  &c.  by  means 
of  such  persuasion,  and  by  means  of  a  fdse  oath 
then  and  there  taken  by  the  said  Mary  Anne  for 
the  purpose  of  obtaining,  and  in  order  to  obtain  a 
licence  for  the  solemnization  of  marriage  between 
the  said  W.  B.  Serjeant  and  the  said  Mary  Anne, 
and  by  divers  other  false  pretences,  &c.  cause  and 
procure  the  said  W.  B.  Serjeant  to  marry  the  said 
Mary  Anne,  and  a  marriage  by  such  licence  was 
then  and  there  accordingly  solemnized  between 
them,  without  the  leave  or  licence  or  knowledge 
of  the  said  Anne  Serjeant,  then  and  still  being  the 
mother  of  the  said  W.  B.  Serjeant,  who  then  was 
such  infant  as  aforesaid,  contrary  to  the  form  of 
the  statute,  &c.  There  were  other  counts  in  the 
indictment  varying  from  the  above  in  setting  forth 
the  overt  acts  of  conspiracy. 

The  marriage  between  the  defendant  Mary  Anne 
Wrench  and  W.  B.  Serjeant,  was  subsequent  to  the 
passing  of  the  marriage  act  of  the  4  G.  4t.  c.  76. 

Gumey  proposed  to  call  W.  B.  Serjeant  as  a  wit- 
ness in  support  of  the  prosecution,  and  cited  Lord 
Atidley*s  case,  3  Howell's  St  Tr.  402.,  Haagen 
Swendsen^s  case,  14  Howell's  St  Tr.  559.,  Perry^^ 
case,  Bristol,  1794,  1  Hawk.  c.  41.  s.  13.  edit  1795, 
as  in  point 

Adolphus  and  Thesiger  for  the  defendants  ob- 
jected, and  contended  that  the  husband  was  not  a 
competent  witness ;  that  in  the  cases  cited  the  wife 
had  been  allowed  to  be  a  witness  against  her  hus- 
band, because  there  was  a  charge  against  the  hus- 
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18S6.  band  of  violence  committed  on  her  person,  but 
that  the  exceptions  from  the  general  rule  were 
confined  to  cases  of  this  description.  Rea:  v. 
Locker,  5  Esp.  IO7.  is  an  express  authority  to  shew 
that  a  wife  is  not  a  competent  witness  for  a  co- 
defendant  in  a  case  of  conspiracy,  where  the 
acquittal  of  the  co-defendant  would  enure  to  the 
acquittal  of  the  husband. 

Abbott  Ld.  C.  J.  There  is  no  doubt  but  the 
wife  was  a  competent  witness  in  the  cases  which 
have  been  cited  from  the  State  Trials;  and  in 
the  King  v.  Perry,  a  case  of  abduction  tried  be- 
fore the  late  Chief  Justice  Gibbs,  when  Recorder 
of  Bristol,  the  evidence  of  the  wife  was  received. 
But  these  cases  are  very  distinguishable  from 
the  present.  The  King  v.  Locker,  has  decided^ 
that  in  an  indictment  for  a  conspiracy  in  procuring 
a  lady,  then  a  j?ard  of  chancery,  to  marry,  the 
wife  was  not  a  competent  witness  for  one  of  the 
co-defendants,  if  her  evidence  might  enure  to  the 
acquittal  of  her  husband.  I  think,  therefore, 
upon  the  whole,  it  is  the  safest  course  in  the  pre- 
sent case  not  to  receive  the  evidence  of  the  hus- 
band. In  the  case  tried  before  Lord  Chief  Justice 
Gibbs,  to  which  I  have  alluded,  the  wife  was 
called  as  a  witness  Jbr  her  husband,  and  that 
learned  Judge  stated,  that  he  could  see  no  dis- 
tinction betweep  admitting  a  wife  for  or  against 
her  husband,  that  the  principle  was  exactly  the 
same,  and  I  entirely  concur  in  his  opinion.  2^ 
King  V.  Perry,  was  much  talked  about  at  the  tim^ 
tod  Chief  Justice  Gibbs  expressed  his  surprise  that 
any  doubt  should  have  been  entertained,  that  a  wife 
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was  in  all  cases  a  competent  witness  for  her  bus-     ^  1826. 
band  wben  admissible  against  him. 

Verdict  of  guilty. 

Gumey,  Andrews^  and  Chitty  for  the  prosecution. 
Adolphtis  and  Thesiger  for  the  defendants. 


MANN  V.  LOVEJOY.  ^'Sr?««™' 

Feb.  18. 

Replevin.     Cognizance  by  defendant,  as  bailiff  Where  the 
of  Pag€y  for  rent  due,  under  a  demise  theretofore  ^^?'^ 
made.  Pleas  in  bar,  non  tenuity  and  riens  in  arrear.  agreement  for 
There  were  other  cognizances  and  pleas  in  bar,  Certain  rent, 
but  these  only  became  material ;  and  there  was  no  P^J  *^®  '*°*» 

.  •'  '  he  becomes 

plea  m  bar  by  the  defendant.  tenant  from 

The  plaintiff  came  into  possession  of  the  pre-  o^the  temi 

mises  in  November  1812,  under  an  agreement  for  oftheagre©- 

1  1  ,     n  ^  ^r^i  .1  .1   ment,  and  the 

a  lease,  at  the  rent  of  150/.  a  year,  to  be  granted  landlord  may 
to  him  by  one  Bartholomews,  who  then  had  a  term  ^''**"* 
in  [the  premises.  Bartholomews  afterwards,  in 
June  1814,  assigned  his  term  to  Page.  It  was 
proved  that  the  plaintiffs  had  paid  rent  at  the  rate 
mentioned  in  the  agreement  to  Bartholomews,  be- 
fore the  assignment 

Marryat  and  Chitty  for  the  plaintifl^  contended, 
that  there  was  in  this  case  no  demise.  The  pos- 
session was  taken  under  an  instrument,  amounting 
only  to  an  agreement  for  a  lease ;  and  the  occu- 
pation being  under  that  express  contract,  no  con- 
tract inconsistent  with  it,  as  a  tenancy  from  year 
to  year,  evidenced  by  payment  of  rent,  can  be  im- 
plied.   Then  if  the  holding  is  under  a  mere  agree- 
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1826.  ment  for  a  lease,  there  can  be  no  distress ;  and 
they  cited  Hegan  v.  Johnson^  2  Taunt  148.  and 
Dunk  V.  Hunter,  5  B,  &  A.  322. 

Abbott  Ld.  C.  J.  In  Dunk  v.  Hunter^  the 
judgment  proceeded  on  the  ground  that,  looking 
to  the  whole  instrument,  there  was  no  fixed  rent ; 
and  in  neither  of  the  cases  cited  had  there  been 
any  payment  of  rent  In  this  case,  certainly,  the 
instrument  of  November  1812  does  not  amount  to  a 
demise ;  but  the  question  is,  whether,  when  there  is 
a  continued  occupation,  and  payment  of  rent  under 
such  an  agreement,  this  does  not  constitute  a  tenancy 
from  year  to  year,  on  the  terms  of  that  agreement 
Neither  of  the  cases  cited  affect  that  question.  Jn 
this  case  there  has  been  a  continued  occupation, 
and  a  payment  of  the  rent  mentioned  in  the  agree- 
ment; and  these  facts  are  not  inconsistent  with 
the  agreement,  but  rather  in  affirmance  of  it  I 
am  of  opinion,  that  taking  the  agreement,  and 
connecting  it  with  the  facts  proved,  there  is  a 
tenancy  from  year  to  year,  at  liie  rent  mentioned 
in  the  agreement,  which  tenancy  the  defendant 
could  not  determine  without  giving  notice,  and  on 
which  he  may  distrain  for  rent  (a) 

The  counsel  for  the  plaintiff  then  applied  to  be 
nonsuited,  but  Abbott  Ld.C.  J.  was  of  opinion,  that 
as  it  was  the  defendant's  record,  he  had  a  right  to 
a  verdict 

Verdict  for  defendant  on  the  first  cognizance. 

Marryat  and  Chitty  for  the  plaintiff. 
Scarlett  and  Campbell  for  the  defendant 

(a)  See  the  judgment  of  LUUedaU  J^  in  Hamerton  ▼•  Steady 
8B.ftC.48S. 
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In  Easter  Term  following  Chitty  applied  for  a     ^  1B26. 
rule  to  shew  cause  why  there  should  not  be  a  new 
trial,  on  the  ground  that  no  tenancy  was  proved, 
or  why  the  verdict  should  not  be  set  aside,  or  a 
nonsuit  entered,  as  was  contended  for  by  the  plain-  V!"**]^*!^ 

•y«  1  t  .  1  plaintiff  in  re- 

t;in^s  counsel  at  the  triaL  pievin  docs 

The  Court  refused  the  rule  on  the  first  point,  ^ed^Smt 
1>eing  of  opinion  that  the  tenancy  was  proved,  but  cannot  take 
panted  the  rule  for  entering  a  nonsuit,  which  has  Uiough  uie 
since  been  made  absolute,  (a)  brou'tt^own 

by  hu  writ  of 
Niri  Print, 

(a)  As  to  this  point,  see  5  Bam.  &  Cress.  Rep.  |,mg^  i^  ^. 

tered. 


ADJOURNED  SITTINGS  IN  LONDON. 


PIZEY  V.  ROGERS.  ^Pj*!^!^ 

Assumpsit,     This  action  was  brought  to  recover  a  tenant 
a  moiety  of  the  expence  of  building  a  party-wall,  ^^"[^^^I^Jlip 
under  the  provisions  of  the  14  G.  3.  c.  78.  omnot  main-' 

It  appeared  that  the  plaintiff  was  tenant  to  the  onUiTuG.?. 
defendant  of  a  freehold  messuage  in  Lawrence  ^i]^^^^A 
Pountney  LanCj  Cannon  Street,  and  held  the  same  ing  act) 
by  lease,  dated  the  llth  March  1816,  from  the  tt^iifora 
defendant  to  one  Engstrom,  for  twenty-one  years,  ™«>^y  ^^^ 

1  /»  -,    «     •         I  •  1     -rf  expence  of  r^ 

at  the  yearly  rent  of  80/.,  m  which  Engstrom  co-  building  a 
venanted  to  repair  the  premises  during  the  term,  5ST!^ 
with  all  manner  of  needful*  and  necessary  repar-  outofrqiair, 
ations  and  amendments  whatsoever  (casualties  by  pulled  down 
a,,  only  excepted.)   In  Fetrucy  1818,  Eng>^  •^1'^ 

expence  of 
himself  and  the  occupier  of  the  adjoimng  house,  to  whom  he  had  siren  the  notioo 
■fulred  bj  the  statute,  in  his  landlord's  name^  bat  without  hu  auliiantf. 
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1886.       assigned  his  interest  to  the  plaintiff  who  entered, 

^  FizEx  ^^^  ^^  ^^^  ^^  possession  under  the  lease.  It  was 
proved  that  the  party-wall  of  the  plaintiff's  house 
was  very  much  out  of  repair,  and  in  some  danger 
of  falling  down ;  that  the  plaintiff  without  the  au- 
thority of  the  defendant,  gave  a  notice  in  his 
name,  according  to  die  form  pointed  out  by  the 
statute  (a),  to  the  owner  of  the  adjoining  house. 


RoQsms. 


(a)  The  stat.  14  6. 3.  c.78.  s.  38.  provides,  that  eTery  owner 
of  a  house  who  shall  think  it  necessary  to  pull  down  and  re- 
build any  partyjwall,  in  case  the  owner  of  the  adjoining  house 
will  not  agree  touching  the  same»  shall  give  three  months' 
notice  in  writing  to  the  owner  if  known,  or  otherwise  to  the 
occupier  of  such  adjoining  house,  of  such  his  intention,  by 
delivering  a  copy  of  such  notice,  &c.  (in  which  notice  is  given 
of  the  intention  of  having  the  party-wall  surveyed,  naming  his 
surveyors,  and  the  time  of  attendance,  and  requiring  the  other 
owner  to  appoint  two  other  surveyors  to  meet  them  at  the 
appointed  time  and  place,  to  certify  the  state  and  condition  of 
the  party-wall,  &c.) ;  and  that  every  such  owner  or  occupier  of 
the  adjoining  house  shall  appoint  two  surveyors  to  meet  the 
other  surveyors  to  view  and  certify,  &c. ;  or  in  default  of 
such  nomination,  the  party  giving  the  notice  shall  name  two 
other  surveyors  to  meet  those  named  in  the  notice,  who  are 
to  meet,  view,  and  certify  the  same  to  the  justices  at  the 
quarter  sessions,  &c.  And  if  the  majority  of  the  surveyors 
certify  that  the  party-wall  ought  to  be  repaired  or  pulled 
down,  a.  copy  of  their  certificate  is  to  be  delivered  to  the 
owner  or  occupier  of  the  adjoining  house,  and  filed  with  the 
clerk  of  the  peace,  and  an  appeal  i^  given  to  such  owner,  te. 
And  if  there  be  no  appeal,  or  the  certificate  be  confirmed  on 
appeal,  the  party  giving  notice  may  in  fourteen  days  afiex 
delivering  a  copy  of  such  certificate  as  therein  mentioned,  pull 
down  and  rebuild  the  party-wall,  and  enter  the  adjoining  house^ 
and  remove  the  wainscoat,  furniture,  &c.  and  tjiore  up  the 
house,  and  rebuild  the  party-wall,  &c.  And  section  41.  directs 
bow  the  expences  of  the  party  so  rebuilding  are  to  be  reim* 


Roosu. 
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The  plaintiff  and  the  tenant  of  the  adjoining  house,  1B26. 
at  their  joint  expence,  rebuilt  the  wall ;  the  plain-  p^„Y 
tiff's  moiety  of  such  expence  amounted  to  the  sum 
of  4fQ4fl.y  which  he  sought  to  recover  from  the  de- 
fendant in  the  present  action. 

Marryat  for  the  defendant,  contended,  that  the 
expence  was  incurred  by  the  act  of  the  tenant,  and 
not  in  pursuance  of  the  provisions  of  the  statute ; 
tliat.the  tenant,  under  the  covenant  of  his  lease, 
was  bound  to  repair,  uphold,  and  support  the  de- 
mised premises,  and,  therefore,  was  liable  to  all 
expences  of  repairing,  except  so  far  as  the  14  G.  3. 


bursed  by  the  owDer  of  the  adjoining  house ;  and  particularly 
that  the  owner  or  occupier  of  the  adjoining  house  shall,  to- 
gether with  a  proportional  part  of  the  expence  of  building  the 
party-wall,  "  also  pay  a  proportional  part  of  all  other  ex- 
pences which  shall  be  necessary  to  the  pulling  down  the  old 
party-wall,  &c. ;  and  the  whole  of  all  the  reasonable  expences 
of  shoring  up  such  adjoining  house,  and  of  removing  any  goods, 
furniture,  or  other  things,  and  of  pulling  down  any  wainscot 
or  partition,  and  also  all  costs,  if  any,  awarded  by  the  ses- 
sions, &C.*'  It  then  directs,  that  within  ten  days,  &c.  after 
such  party-wall  shall  be  so  built,  such  first  builder  shall  leave 
at  such  adjoining  house  a  true  account  in  writing  of  so  much 
thereof  for  which  the  owner  of  such  adjoining  house  shall  be 
liable  to  pay ;  and  also  an  account  of  such  other  expences  and 
costs,  ^^  whereupon  it  shall  be  lawful  for  the  tenant  or  oc- 
cupier of  such  adjoining  Building,  to  pay  such  proportional 
part  as  aforesaid  to  such  first  builder,  and  also  for  shoring 
such  adjoining  building,  and  for  all  such  other  expences  ai 
are  hereinbefore  directed  to  be  paid  by  the  owner  of  such 
adjoining  building,  and  to  deduct  the  same  out  of  his  rent,  &c. 
until  he  shall  be  reimbursed."  And  if  the  expences  be  not  paid 
within  twenty-one  days  after  demand,  a  remedy  is  given  against 
the  owner  by  action  of  debt,  or  on  the  case. 
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c.  78.  had  shifted  the  burthen ;  and  that  the  statute 
did  not  apply  to  the  present  case.  Robinson  v. 
Letvis,  10  East,  227*  was  an  express  authority. 

Abbott  Ld.  C.  J.  I  am  of  opinion,  on  the  evi- 
dence which  has  been  given,  that  the  tenant  can- 
not call  upon  his  landlord  to  pay  the  moiety  of  the 
expences  incurred  in  the  erection  of  this  party- 
wall.  The  statute  is  not  applicable  to  this  case^ 
and  the  plaintiff  must,  therefore,  be  nonsuited. 

Nonsuit. 

Scarlett  and  Chitty  for  the  plaintiff* 
Marryat  and  CampbeU  for  the  defendant 


GuiLDHALLi 

Feb.  84. 


EDWARDS  V.  YEATES. 


iShnUf,  that  a  ^ssuMPsiT.    Plea,   as  to    all    but    the    sum  of 

letter  Qcinaoci*      «  _  •  ^  i  ■ 

ing  payment  7^*  19^*  Ba.,  non-ossumpstt^  and  as  to  that  a  tender, 
by  the*pUi^°*  Replication  to  the  plea  of  tender,  a  prior  demand 
tiTs  attorney,  and  refusal.  Rejoinder,  taking  issue  on  die  demand, 
by  the  defend-  The  plaintiff,  in  order  to  prove  that  a  demand  was 
f^d  ^T  •-  ^^^^  ^^  *'^®  precise  sum  before  it  was  tendered, 
denceofa  gave  in  evidence  a  letter  written  by  his  attorney, 
the  isfue  of  a  ^^^  received  by  the  defendant,  requesting  him  to 
'^'d^rduS"^  pay  to  the  plaintiff  the  sum  of  ?/.  19^.  8rf. 

a  plea  of 

wT^AatthT**  Brougham  for  the  defendant,  contended,  that 
demand ihould  the  demand  ought  to  be  made  personally,  and  not 

that  the 

plamtiff  may  have  an  opportumty  at  the  time,  of  pajring  the  money  demanded. 
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by  letter ;  that  the  person  to  whom  the  application  1826. 

was  made  might  have  the  opportunity  at  the  time  edwamdu 

of  paying  the  money  demanded.    Coks  v.  Bell,  •• 
1  Campb.  478  n. 

Scotland  for  the  plaintiff  The  issue^  on  this 
evidence,  ought  to  be  found  for  the  plaintiff.  It 
has  been  expressly  decided,  in  Hayward  v.  Haguc^ 
4  £sp.  N.  P.  C.  93.,  that  it  is  not  necessary  to 
make  a  personal  demand  of  the  money. 

Abbott  Ld.  C.  J.  I  should  be  very  sorry  to 
differ  from  Mr.  Justice  Lamrence^  who  decided 
that  case ;  but  I  own  I  have  a  very  strong  opinion 
against  considering  a  letter  written  by  the  plaintiff's 
attorney,  demanding  the  sum  tendered,  as  evidence 
of  a  demand  to  support  the  plaintiff's  issue.  I 
think,  that  at  the  time  of  the  demand,  the  defend- 
ant should  have  an  opportunity  of  paying  the 
money  demanded.  Under  all  the  circumstances  of 
this  case  I  should  advise  the  parties  to  withdraw  a 
juror. 

A  juror  was  accordingly  withdrawn. 

Scotland  for  the  plaintiff. 
Brougham  for  the  defendant 
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GyiLwuux,  MACINTOSH  V.  HAYDON. 

Feb.  25. 

The  drawer  of  This  was  an  action  by  the  indorsee  against  the 

^^^3!^"  acceptor  of  a  bill  of  exchange  drawn  by  F.  Urmin^ 

*T^  5®°®:  and  payable  to  his  order. 

1  &  8  (?.  4.  The  declaration  alleged  a  general  acceptance. 

Ae  wOT^  It  appeared  in  proof)  that  after  the  biH  became 

*  payable  at  duc,    Urvwifi  applied  to  the  plaintiff  to  advance 

Co.,  bankers  money  on  the  bill ;  the  plaintiff  objected  because 

^^JJJ^"^^  the  bitt  was  not  accepted  payable  at  a  banker^s ; 

knowledge  of  Upon  -which  Uivwifi  wrote  under  the  defendant^* 

Md  thOT^in^*  acceptance,  the  words  "  Payable  at  Messrs.  Rem- 

dorsed  it  for  ^^  ^nd  Co.  bankers.  London.**  and  the  plaintiff 

Taluaine  coii~  *■ 

^deration,  the  took  the  bill.  The  bill  was  drawn  after  the  passing 
Slr^^,  and  of  1  &  2  G.  4.  c.  78.,  and  the  defendant  was  not  privy 
the  indorsee     to  the  alteration. 

privy  to  the 
alteration: 

Held,  that  the      j^  ^^  contended  for  the  defence,   that  this 

acceptor  was  ' 

discharged.  alteration  of  the  bill  discharged  the  acceptor,  in- 
asmuch as  it  added  a  new  obligation,  namely,  an 
undertaking  to  pay  at  a  particular  place,  and 
entailed  all  the  liabilities  arising  out  of  a  de&ult 
•  at  a  particular  place.  The  case  of  Cowie  v.  HalsaUy 
4  B.  &  A.  197-  which  occurred  before  the  statute, 
was  referred  to. 

Gumey  for  the  plaintiff,  argued  that  since  the 
statute  the  alteration  is  immaterial,  the  situation 
of  the  acceptor  being  the  same  under  an  acceptance 
of  this  form,  as  under  a  general  one,  and  that  as  no 
demand  was  necessary  against  an  acceptor,  the 
party  could  not  be  in  any  way  prejudiced. 


V, 

Haydon. 
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Abbott  Ld,  C.  X  It  is  quite  true  that  in  strict  1^26. 
law  no  demand  is  necessary  against  an  acceptor,  Macintosh 
but  in  practice  a  demand  is  usual,  and  ought  to  be 
made  before  proceedings  are  instituted}  and  it 
might  make  a  material  difference  in  the  costs,  if  a 
solvent  acceptor,  against  whom  proceedings  had 
been  instituted  without  a  demand,  were  promptly 
to  apply  to  the  Court.  But  it  would,  perhaps,  be 
going  too  far  to  say  that  in  this  view  only,  the 
alteration  would  be  so  far  material  as  to  vitiate  the 
bill }  but  there  is  another  view  in  which  the  words 
added,  materially  alter  the  character  of  the  bilL 
Suppose  the  indorsee,  who  was  cognizant  of  such 
an  iteration,  were  to  pass  the  bill  whilst  current^ 
to  another  person,  without  communicating  the  fact» 
and  he  to  a  third.  The  right  of  the  last  in- 
dorsee to  sue  his  immediate  indorser  would,  as  the 
bill  appears,  be  complete  upon  default  made  at  the 
bankers,  and  notice  thereof;  whereas,  in  truth, 
the  acceptor,  not  having  in  reality  undertaken  to 
pay  there,  would  have  committed  no  default  by 
such  non-payment  I  am  of  opinion,  therefore, 
that  the  alteration  is  in  a  material  part  of  the  bill, 
and  the  defendant  is  in  consequence  discharged. 

Nonsuit  (a) 

Gumey  for  the  plaintiff. 

Marryat  and  Chitty  for  the  defendant 


(a)  Tidmarsh  v.  Grover,  I  M.  &  S.  735. 
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GinLDHAix,     STONE  and  Another  v.  MARSH,  STRACEY 
^'^'-  and  GRAHAM. 

Fajmeotby  Tfiis  was  an  issue  directed  by  the  Lord  Chan- 
cD^SI\evenl  ^^^^^  ^  ^U  whether,  before  and  at  the  date  and 
trustees,  of  suing  forth  of  certam  commissions  of  bankrupt,  or  of 
ofttockfloid  either  of  them,  that  is  to  say,  a  certain  commission 
out  under  a     against  the  defendants,  dated  the  l6th  of  September 

jomt  power  of  ^  .^  .        -^ 

attorney  from  18S4,  and  a  certain  commission  against  Henry 
£L^d£  Fauntleroy,  dated  the  29th  October  1824,  the  said 
chu-gethe  defendants,  and  the  said  Henry  Fauntleroy  were 
against  the  indebted  to  the  plainti£&,  in  the  sum  of  1 6,000/^9 
^^^a^  or  in  any  and  what  sum. 

Tiousijr  au-  The  parties  were  prohibited  by  the  Chancellor's 

thoD.     ^      order  from  taking  any  objection  to  the  final  de^ 

termination  of  the  issue,  on  the  ground  that  the 
said  Henry  Fauntleroy  was  interested  as  a  trustee 
jointly  with  the  said  plaintiffs,  and  also  as  a  partner 
with  the  said  defendants ;  and  power  was  given  to 
examine  the  parties  as  witnesses. 

The  plaintiffs  and  Henry  Fauntleroy  were  joint 
trustees  under  the  will  of  Sir  T.  B.  Plaistow,  and 
had  amongst  other  property  the  sum  of  17,601il 
navy  five  per  cents,  standing  in  their  joint  names. 
The  defendants  Marshy  Stracey^  and  Graham  were 
bankers,  in  partnership  with  Fauntleroy^  and  con- 
ducted their  business  in  Bemer*s  Street,  iVest^ 
minster.  The  bankruptcy  of  the  defendants  arose 
out  of  the  discovery  of  forgeries,  to  an  immense 
amount,  committed  by  Fauntleroy,  of  powers  of 
attcMney  to  sell  out  stock,  for  one  of  which  forgeries 
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he  was  executed.     Up  to  the  time  of  these  dis-    ^  1S36. 
closures  the  business  and  credit  of  the  house  had 
been  extensive. 

The  claim  of  the  plaintiffs  was  for  16,000/1,  the 
proceeds  of  the  sale  of  part  of  the  stock  stand- 
ing in  the  joint  names  of  them  and  Fauntleroy^ 
under  a  power  of  attorney  forged  by  Fxiuntleroyj 
'  which  proceeds,  it  was  contended,  had  come  into 
the  possession  and  use  of  the  defendants. 

For  the  plaintiffs  it  was  proved,  that  the  stock 
had  been   sold  out  by  a  London  broker,  under 
orders  received  from  the  house  in  Bemer^s  Street^ 
in  two  several  sums,  one  on  the  26th  May  1819, 
producing  7105/. ;  the  other  on  the  28th  of  May 
1819,  producing  8904/.  17^.  8rf.     The  demand  to 
act  on  the  power  of  attorney,  (which  professed  to 
authorize  the  partners,  or  either  of  them,  to  sell 
out  the  stock,)  was  in  the  hand- writing  of  Stracey. 
The  receipt  for  the  first  sum  was  signed  by  Stracey^ 
as  attorney  to  the  trustees,  that  for  the  second  by 
Graham^     The  proceeds  were  paid  by  the  broker 
into  the  banking  house  of  Martin  and  Co.,  in  the 
city,  on  account  of  the  house  in  Bemer^s  Street^ 
and  an  account  was   rendered  by  the  broker  to 
Marsh  and  Co.,  giving  them  credit  for  half  the 
brokerage  on  the  sales.    Mar/in  and  Co.  were  the 
city  bankers  of  Marsh  and  Co.,  and  a  regular  pass-^ 
book  was  kept,  in  which  Marsh  and   Co.  were 
credited  by  Martin  and  Co.  for  the  proceeds  paid 
in  by  the  broker. 

A  paper  in  Graham^8  hand- writing  was  found  in 
Fauntleroy^s  desk,  of  which  the  foUowing  is  a 
copy:  — 

BBS 
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1836.  c<  g6th  Mizy  1819.  15,000/.  odd,  navy  55.   7,105/L 

paid  to  Martin  and  Co.  on  the  26th,  and  on  the 
28th  8,900/,,  to  make  up  the  account  to  raise 
16,000/.,  money  of  H.  P.,  Dehagan  Sf  Stone J^ 

The  account  rendered  by  the  broker  was  also 
found  in  the  house. 

For  the  defendants  it  was  shewn,  that  the  power 
of  attorney  was  forged  by  Fauntleroy  ;  that  he  had 
exercised  the  principal  controul  and  management  of 
the  affairs  of  the  bank,  and  that  though  the  money 
had  been  paid  into  Martin  and  Co.,  it  had,  in  fact, 
never  been  paid  into  the  house  in  Bemer^s  Street^ 
Fauntleroy  having  contrived  to  intercept  it,  and  to 
keep  the  defendants  in  ignorance  of  the  real  appli<> 
cation  of  the  moneys  received.     That  the  mode  of 
business  was,  for  the  accounts  with  Martin  and  Co. 
to  be  transferred  from  the  pass-book  into  a  book 
called  the  house-book  kept  in  Bemer^s  Street ;  that 
this  had  always  been  done  by  Fauntleroy ^  the  part- 
ners relying  on  the  house-book  in  which  the  ao» 
counts  were  apparently  correct,  and  Corresponded 
with  the  other  books  in  which  the  clerks  and  the 
partners   usually  made  their    entries.      That  by 
keeping  the  pass-book  as  much  as  possible  out  of 
their  view,  he  had  defrauded  the  partnership ;  and, 
in  fact,  there  were  deficiencies  to  their  loss  of  more 
than  100,000/.     An  accountant,  who  had  been  em- 
ployed by  the  assignees  to  examine  the  books  of 
the  bankrupts,  stated  that  in  the  course  of  ten 
years  there  were  entries  in  the  pass-book  of  sums 
paid  in  to  Martin  and  Co.  to  the  credit  of  Marsh 
and  Co.,  to  the  amount  of  upwards  of  500,000/., 
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none  of  which  appeared  in  the  house-book ;  that  on  ,J^^ 
the  other  hand  there  were  entries  in  the  house-book> 
of  sums  to  the  amount  of  upwards  of  370,000/1  as 
paid  by  the  partnership  to  Martin  and  Co.,  none  of 
which  appeared  in  the  pass-book  as  really  paid.  All 
the  defendants  were  examined,  and  stated  that  they 
had  interfered  but  little  with  the  business,  and  had 
relied  altogether  on  the  knowledge  of  business  and 
honesty  of  Fauntleroy,  who  always  sent  into  the  city 
to  the  bank  of  England^  the  powers  of  attorney  to 
be  passed,  and  that  the  partner  who  happened  to 
be  in  the  city  at  any  particular  time,  as  matter  of 
course  acted  on  the  powers  of  attorney  found  at 
the  bank ;  and  authorized  the  broker  to  effect  the 
sales^  and  receive  the  prqceieds.  That  they  had  no 
recollection,  or  knowledge  of  this  particular  tirans^ 
action,  *  beyond  what  appeared  on  the  papers* 
Only  one  instance  was  shewn  of  an  entry  in  the 
pass-book  by  any  other  partner  than  Fauntleroy. 

The  plaintifis  were  indemnified  by  the  bank  of 
England^  who  had  engaged  to  replace  the  stock 
to  their  credit,  on  condition  of  the  plaintifis  pur« 
suing  their  claim  for  a  dividend,  against  the  as- 
signees of  the  defendants. 

Upon  these  facts  it  was  contended  for  the  plains 
tifls,  that  the  defendants  had,  in  fact,  received 
money,  the  produce  of  the  property  of  the  plaintifis ; 
that  the  moment  the  money  was  paid  to  Martin 
and  Co.,  the  recognized  agents  of  the  defendants, 
the  defendants  became  accountable,  and  could  npt 
relieve  themselves  otherwise  than  by  shewing  the 
application  of  the  money,  to  the  use  of  aU:  the 
trustees,  out  of  whose  funds  it  had  come ;  that  thift 
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1826.  ^  defendants  could  not  set  up  as  a  defence  their  own 
negligence,  in  allowing  6ne  of  their  partners  to 
appropriate  it ;  nor  could  they  be  allowed  to  say 
that  it  had  been  acquired  by  a  felony  of  one  of 
the  partnership. 

For  the  defendants  it  was  urged :  —  First,  that  no 
debt  could  be  founded  on  and  arise  out  of  a  felony ; 
that  the  party  whose  name  had  been  forged  could 
not  adopt,  and  recognize  the  forgery  so  as  to  found 
a  civil  right  upon  it,  it  being  against  the  policy 
of  the  criminal  law  to  allow  the  party  affected  by  a 
felony,  in  any  way  to  sanction  or  turn  it  to  his  ad* 
vantage. 

Secondly,  that,  in  point  of  fact,  the  plaintifis  had 
not  been  injured,  and  had  not  lost  their  property, 
inasmuch  as  the  transfer  under  a  forged  power 
worked  no  alteration  of  property ;  and  that  they, 
therefore,  still  remained  owners  of  the  stock,  and 
could  call  upon  the  bank  of  England  to  answer  for 
both  the  principal  and  dividends.  Davis  v.  Bank 
qf  England,  2  Bingh.  393. 

Thirdly,  tliat  even  if  the  defendants  were  fixed 
by  the  payment  of  the  money  to  Martin  and  Ca 
on  their  account,  still  that  they  were  discharged  by 
the  repayment  of  it  to  Fauntleroy,  one  of  the 
parties  whose  property  it  was,  and  into  whose 
hands  and  use  it  appeared  by  the  evidence  to  have 
come* 

Abbott  Ld.  C.  J.  In  summing  up  to  the  jury. 
The  question  in  this  case  has  evidently  arisen  out 
of  the  forgery  of  this  power  of  attorney ;  but  as 
the  considerations  on  that  point  are  entirely  mat- 
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ter  of  law,  and  involve  very  great  difficulty,  I       1896. 
think  the   parties   ought  to  have  the   benefit  of 
more  mature  deliberation  than  can  be  given  here 
to  that  point.     The  only  way  that  this  question 
can  be  put  to  you,  is  to  assume  that  the  power  is 
valid,  and  then  see  whether  or  no  the  defendants 
are  answerable  for  this  sum  of  money;   and  we 
must  view  the  question  as  if  the  same  person  were 
not  answerable  on  both   sides.     Now  taking  this 
power   as  valid,  you   find   that   it  authorizes  all 
and  each  of  the   partners   to   act  upon  it ;    that 
two  of  them  do  in  fact  act;   each  signs  the  re- 
ceipt for  the  part  transferred  by  him ;  the  broker 
receives  the  money  and  pays  it  to  Martin  and  Co., 
to  the  credit   of  Marsh  and  Co.,  and  sends  thje 
account  to  Marsh  and  Co.     Upon  these  facts  the 
money  most  unquestionably  was  paid  to  Marsh 
and  Co.  or  to  their  credit     But  then  it  is  said  that 
they  are   not   answerable,    because,  by  their  pe- 
culiar, and  extraordinary  mode  of  conducting  their 
business,  the  money  never  found  its  way  to  their 
use.     That  may  be  good,  as  between  them  and 
Fauntleroy^  but  as  between  them  and  the  plainti£& 
it  cannot  by  possibility  be  any  defence,  that  they 
have  suffered  one  of  their  own  partners  to  embezzle 
it     But  they  say,  also,  that  Fauntleroy  was  one 
of  the  persons  entitled,  and   that   he  has  drawn 
it  out,  and,  therefore,  they  are  not  answerable* 
Now  if  two  persons  give  a  power  of  attorney  to 
l)ankers  to  sell  out  theii'  joint  stock,  the  bankers 
ought  to  place  the  proceeds  to  their  joint  account^ 
and  both  ought  to  draw.     If  it  is  meant  that  the 
money  should  be  paid  to  one,  an  authority  ought 
to  be  given  to  that  effect  to  the  bankers :  that,  in 


370* 


1696. 

StONE 
V. 


CASES  AT  NISI  PRIUS^  K.  B. 

my  experience,  has  been  the  ordinary  practice,  ff 
you  are  of  opinion  that  this  is  the  usual  mode  €i 
dealing,  then,  as  against  the  other  two,  it  is  no  de- 
fence that  the  payment  has  been  made  to  one  only 
of  several  who  are  jointly  entitled  to  receive  it*  If, 
according  to  the  ordinary  course  of  business,  he 
was  not  solely  entitled  to  receive  this  money,  then 
payment  to  him  is  no  discharge,  and  you  will  find 
your  verdict  accordingly. 

Verdict  for  plaintifis  16,000^ 


The  Attomey'Generalj  Bosanquet  Serjt,  BoUand^ 
and  Tindal  for  the  plaintifis. 

Scarlett,  Gwmey,  Campbell^  and  F.  Pollock  for 
the  defendants. 


CASES 


ARGUED  AND  DECIDED 


AT    NISI    PRIUS, 

IN    C.  P. 

AT  THE    SITTINGS   AFTER 

HILARY  TERM, 
7  Geo.  IV.  1826. 


ADJOURNED  SITTINGS  IN  LONDON. 


HUME  and  Another  v.  BOLLAND'  and  Others,    Guildhall, 
Assignees  of  the  Estate  and  Effects  of  WIL- 
LIAM  MARSH,  JOSIAS  HENRY  STRA- 
CEY,    GEORGE    EDWARD    GRAHAM, 
and  HENRY  FAUNTLEROY,  Bankrupts. 

This  was  an  issue  directed  by  the  Lord  Chan-  Where 
cellor  to  try,  whether  at  the  date  and  suing  forth  pioy^to"** 
of  the  commissions  of  bankruptcy  therein  men-  *;^^®  ^T*^ 

^     *^  deiuu  in  the 

tioned,  that  is  to  say,  that  against  the  three  first  funds,  had  ia 
bankrupts,  dated  iGth  oi  September  1824,  and  that  JSg'IJ^tcd 
against  FauntleroVy  29th  October  1824,  the  said  their  em- 

.  ployen  with 

the  dividends  as  received,  and  Iiad  allowed  them  to  draw  without  having  any  other 
funds  in  their  hands :  Held,  that  the  bankers  were  bound  by  the  entries  so  acted 
on,  though  not  communicated,  and  that  they  could  not  set  up  as  a  defence,  that 
the  entries  had  been  firaudulently  made  by  one  of  the  partneri,  the  money  nevef 
having  beefi  received  by  the  house. 
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1826.       bankrupts  were  indebted  to  the  3aid  plaintiffi  and 

Hume       Henry  Fauntleroy^  as  trustees  under  a  certain  deed 

^   ^*         therein  mentioned,  in  the  sum  of  1177'.  l^*-  6^> 

BOLLAND,  .  11. 

or  m  any  other,  and  what  sum. 

The  Lord  Chancellor's  order  prohibited  the 
parties  from  taking  any  objection  to  the  final  de- 
termination of  the  issue,  on  the  ground  that  Henry 
i^attw/feroy  was  interested  jointly  with  the  plain  tiffi  as 
a  trustee,  and  jointly  with  the  bankrupts  as  apartnen 

The  bankrupts  carried  on  business  in  partner- 
ship as  bankers,  in  Bemer^s  Street,  Westminster^ 
and  up  to  the  time  of  their  failure  were  in  high 
and  extensive  credit 

The  plaintiffi  and  Henry  Fauntleroyj  one  of  the 
bankrupts,  by  deed  of  the  9th  August  1810,  stood 
possessed  of  certain  sums  standing  in  their  joint 
names,  in  the  public  funds,  which  are  specified 
in  the  account  mentioned  below,  in  trust,  to  pay 
the  dividends  on  the  same  to  Colonel  BelUs,  in  his 
lifetime,  and  after  his  death  upon  certain  trusts, 
for  the  benefit  of  his  widow  and  children,  of  whom 
Frances,  Emily,  and  Eliza  were  three. 

Fauntleroy  acted  alone  in  the  trusts  of  this 
deed,  and,  during  the  life  of  Colonel  Bellis,  kept  an 
account  with  him,  and  the  dividends  were  regularly 
paid  as  they  became  due  ;  at  his  death,  which  took 
place  on  the  23d  January  1824,  an  account  was 
opened  in  the  books  of  the  banking-house,  entitled, 
"  The  trustees  of  BelliSy  in  account  with  Marsh  and 
Co. ;"  and  several  sums  of  money  were  fi-om  time  to 
time  placed  to  the  credit  of  the  trustees,  in  respect 
of  the  dividends  on  the  several  sums  in  the  public 
funds,  and  they  were  from  time  to  time  debited 
with  the  several  sums  of  money  paid  by  Faunt^ 
leroy,  in  execution  of  the  trusts  of  the  said  deed. 
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In  the  beginning  of  September  1824,  it  was  dis-  1826. 
covered  by  the  plaintiffs,  who  had  not  before  in- 
terfered with  the  trust  property,  that  all  the  stock 
vested  in  them  and  Fauntleroy  by  the  trust-deeds, 
except  6000/.  consols,  had  been  sold  out  by  FaunU 
Uroyy  under  forged  powers  of  attorney.  The  dates 
of  the  sales  did  not  appear,  but  it  was  admitted 
that  they  were  previous  to  the  accruing  of  the 
dividends  in  question.  Upon  this  discovery  fur- 
ther investigations  took  place  at  the  Bank  df  Eng- 
land^ and  similar  forgeries  by  Fauntleroy  to  an 
enormous  amount  were  discovered,  and  for  one  of 
them  he  was  executed  on  the  30th  Nov.  1834. 

The  defendants,  upon  application  by  the  soli- 
citor of  the  plaintiff,  had  rendered  the  following 
account,  as  standing  in  the  bankrupts'  books  at 
the  time  of  the  bankruptcy. 

The  Trustees  oiT  Bellis  (in  Account  with  Marsh  and  Co.) 


1824. 

£>  t. 

d. 

April  39th  Fra\  Bellk     - 

. 

10    0 

0 

EliM    do.    -    - 

. 

10    0 

0 

50th  B   P.  BiU  -    - 

. 

80    0 

0 

June  16th  Stamps    -    •     - 

. 

0     4 

6 

Emily  Bellis    - 

- 

SO    0 

0 

Do.    -    . 

• 

20    0 

0 

Fra«.      do.      - 

- 

SO    0 

0 

Aug.  lOtb  Emily    do.    - 

- 

SO    0 

0 

Fra\      do. 

- 

95     6 

0 

Elisa     do.     - 

• 

10    0 

0 

Stamp 

- 

0    3 

0 

Sept.  I3th  To  Balance    - 

« 

1177  16 

6 

1403  10 

0 

1R24.  £.    f.     d. 

April  9th  Dit^.CSOO.  4perceiiti     106    0    0 

Do.  4600.  Red'*.  Sper 

cents. 

July    9th  Do.  )  0,000  Imperial 

SpercMits 

Do.     18^75.     4  per 

cents        ... 

Do.  600a  9per  cents 


-    690    O    0 


-    150    O    0 


567  10 
90    O 


0 
0 


1405  10    0 


Sept.  15th  By  Balance     -      -    1177  16    6 


Of  the  dividends  mentioned  in  this  account,  that 
on  the  6000/.  3  per  cents,  was  the  only  one  really 
received  by  the  bank. 
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The  entries  in  the  receiving  day  books,  crediting 
the  trustees  for  the  dividends,  from  which  the  bode ' 
containing  the  account  was  made  up,  were  mostly  in 
Fauntleroy^s  hand- writing,  one  was  in  that  of  a  clerk. 

For  the  plaintiff  it  was  contended,  that  the  bank- 
rupts  having  given  credit  in  their  books  for  the 
dividends,  and  having  allowed  the  persons  bene- 
ficially interested  to  draw  upon  the  faith  of  them, 
were  precluded  from  denying  the  receipt  of  the 
money.  That  Faimtleroy  acted  in  the  character 
of  partner  in  the  house,  in  making  the  entries  of 
dividends  received,  and  in  allowing  the  payments : 
that  the  partners  were  bound  by  his  dealings  with 
their  customers  in  the  ordinary  course  of  business* 
and  could  not  be  allowed  to  set  up  their  own  neg^ 
ligence  as  a  defence  against  the  liabilities  induced  by 
his  conduct  Shaw  v.  Picton,  4  B,  &  C.  715.,  Rapp 
v.  Latham^  2  B.  &  A.  795.,  Skyring  v.  Greenwood^ 
4  B.  &  C.  281.,  Sandilands  v.  Marshy  2  B.  &  A.67& 

For  the  defence  it  was  urged,  that  the  partners 
were  not  bound  by  Fauntleroy*^  acts;  that  he  hac^ 
received  the  dividends  and  dealt  with  them  as 
trustee,  no  power  of  attorney  having  been  given  ' 
the  house  to  receive  the  dividends;  and  that 
Fauntleroy  had  not,  in  fact,  paid  those  for  which 
had  debited  the  house,  they  were  not  responsi^ 
That  Fauntleroy  had,  in  fact,  had  the  managen 
and  controul  of  the  business  of  the  bank,  and 
this  was  known  to  the  plaintiffs.    That  the  plai 
were  equally  bound  by  Fauntleroy^s  acts,  an' 
been  negUgent  in  not  taking  care  to  see  tb 
stock  continued  in  their  names ;  no  part  of  f 
ceeds  of  which  had  reached  the  bank.     T^ 
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defendants  were  not  bound  by  the  entries  in  their 
own  books,  unless  communicated  to  the  parties  in- 
terested. Simson  v,  Ingham^  2  B.  &  C.  65.  (a)  And 
in  this  case  the  entries  were  false  in  fact,  and  so 
made  by  Fauntlerotfy  in  fraud  of  the  other  partners. 
That  there  were  only  two  modes  in  which  a  legal 
claim  could  be  established  against  the  house,  either 
as  for  money  had  and  received,  which  was  negatived 
by  the  evidence,  or  by  an  account  stated,  which 
was  also  negatived,  as  the  entries  had  not  been 
communicated. 

It  was  also  contended,  that  the  plaintiffs  had 
still  their  remedy  both  for  the  stock  and  the 
dividends  against  the  Bank  of  England^  the  trans- 
fer under  a  forged  power  of  attorney  being  void. 
DoMS  v.  England^  2  Bingh.  393.  And  it  was 
proved  that  the  Bank  of  England  had  engaged  to 
indemnify  the  plaintiffs  for  both,  in  case  they  did 
all  they  could  to  procure  a  dividend  from  the  as^ 
signees  for  the  benefit  of  the  Bank. 

The  plaintiffs  witnesses,  and  the  clerks  in  the 
banking  house  had  been  cross-examined  in  order 
to  explain  the  mode  by  which  the  books  and  business 
of  the  house  had  been  conducted,  and  the  false  en- 
tries were  traced  through  the  different  books  in  such 
a  way,  as  to  shew  that  wherever  a  false  entry  of  a  re- 
ceipt was  made,  there  was  a  corresponding  false  one 
of  a  payment,  and  the  balance  book  on  which  the 
partners  entirely  relied,  always  shewed  a  clear  and 
correct  account 


18S6^ 


Best  C.J.  in  summing  up  to  the  jury,  after 
stating  the  issue,  said  the  plaintiff  are  entitled  to 


(a)  See  also  Ex  parte  Pease,  19  Ves.  25. 
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•  1826.  ^  the  whole  of  the  money  or  none.  It  is  not  neces- 
sary to  consider  in  this  case  what  may  be  the  effect 
of  a  transfer  under  a  forged  power  of  attorney,  or 
the  right  to  the  stock  transferred;  if  it  were^  I 
should  certainly  act  on  the  recent  decision  in  this 
Court  This  Court  has  determined  that  such  a 
transfer  is  entirely  void,  and  makes  no  alteration 
in  the  property  of  the  stock  transferred,  and  after 
what  has  recently  passed  (a),  it  may  be  proper  to 
state,  that  there  is  no  disposition  in  any  of  the  ' 
Judges  who  decided  that  case  to  recede  from  their 
opinion.  In  this  case,  the  first  question  for  your 
consideration  will  be,  in  what  character  Fount- 
leroy  acted  in  the  disposition  of  these  dividends^ 
or  pretended  dividends;  whether  as  trustee  merely, 
or  as  a  partner  in  the  banking-house.  That  he 
received  these  dividends,  or  pretended  to  receive 
them  as  a  trustee  merely,  there  can  be  no^oubt 
No  power  of  attorney  to  the  house  was  given  or 
was  necessary  to  enable  him  to  receive  them,  but 
if  he  pretended  afterwards  to  dispose  of  them  in 
his  character  of  a  partner,  and  the  partners  by 
their  conduct  have  adopted  and  sanctioned  his 
acts,  they  are  undoubtedly  liable.  That  Fount- 
leroy  gave  his  co-trustees  to  understand  that  he 
had  received  this  money  is  clear ;  if  he  did  this 
in  the  character  of  a  partner  in  the  house,  the  * 
house  is  bound ;  if  you  give  a  man  to  understand 
that  you  have  received  money  on  liis  account,  he 
has  a  right  to  act  upon  that  understanding.     Now 


(a)  The  judgment  of  the  Court  of  Common  Pleas  in  Dow  t. 
The  Bank  ofEnglandt  has  been  reversed  in  the  King's  Bench 
for  the  insufficiency  of  one  of  the  counts  in  the  declaration,  not 
noticed  in  the  arguments  in  this  Court. 
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you  find  that  throughout  this  business,  the  house       1826. 
have  in  their  own  books  dealt  with  this  as  money       jj^^ 
received;    the  entries  of  dividends  to  the  credit         ^* 
of  the  trustees,  are  traced  from  book  to  book.     I 
fully  agree  with  the  case  of  Simson  v.  Ingham;  in 
that  case  it  was  rightly  held  that  parties  are  not 
bound  by  their  uncommunicated  entries ;  but  here 
you  find  payments  made  to  the  trustees  on  the 
credit  of  them ;  when  that  was  done,  the  trustees 
had  a  right  to  consider  the  money  as  received  by 
the  bank,  and  might  have  arrested  the  partners  for 
it   Whether  they  knew  or  not  of  these  entries,  they 
are  bound  by  them  when  so  acted  on;  they  ought  to 
have  known  of  them,  and  are  responsible  for  them. 
If  you  believe  that  Fauntleroy  dealt  with  this  sup- 
posed money  with  the  assent  of  his  partners,  your 
verdict  must  be  for  the  plaintiffs;  but  as  other 
questions  have  been  raised,  which  may  be  material 
in  the  Courf  from  whence  this  case  comes,  I  will  take 
j^our  opinion  whether,  first,  the  plaintiffs  as  trustees 
liave  been   guilty  of  any  negligence ;    secondly, 
whether  the  partners  have  been  guilty  of  negligence. 

The  jury  returned  a  verdict,  that  Fauntleroy 
dealt  with  these  dividends  as  a  partner  in  the  house, 
and  with  the  assent  of  his  partners ;  that  the  plain- 
tiflfe  were  guilty  of  no  negligence  ;  that  the  partners 
were  guilty  of  gross  negligence. 

Verdict  for  the  plaintiffs,  1177'-  16^.  Qd. 

Adams  Serjt,  TindaU  Turner  and  Rogers  for 
the  plaintiff^. 

Wilde  Serjt,  Campbell  and  F.  Pollock  for  the 
defendants. 

VOL.  I.  c  c 
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^X^^l*^       POINGDESTRE  v.  the  Corporation  of  the 

ROYAL  EXCHANGE. 

partbHy^  ^^'^  Tiiis  was  an  action  on  a  policy  of  insurance  on 
dauiagcd,  has    the  ship  GlattoH.     The  ship  had  suffered  a  partial 

been  repaired    .,  .  .  •.  1111  '-j 

by  the  owners,  loss  ou  the  voyage  insured,  and  liad  been  repaired. 
the  insurers     ^j^^  defendants  had  paid  two-thirds  of  the  costs  of 

are  only  h-  ^  * 

able  to  the      repairs. 

two^thirds  of       The  ouly  question  in  the  cause  was  stated  in  the 

the  cost  of      admission  ao^reed  upon  by  the  parties,  as  follows :  — 

repair,  unless  .  .  1  •   1      1 

circumstances   "  That  in  making  up  the  statement,  on  which  the 

take  the"case  ^""^  P*'^^^  1^7  ^^^  defendants  was  calculated,  a  de- 
out  of  the        duction  of  one- third  of  the  costs  of  the  repairs 

ordinary  rule  ,  ' 

of  deduction  douc  to  the  ship,  had  been  made,  being,  as  the  de- 
for^thebenefit  f^ndants  Contend,  the  usual  deduction,  made  for 
to  the  owners  the  benefit  derived  by  a  ship-owner  from  the  re- 

from  the  re-  .         /•        i  •  j  i     .  i        j     i       ,  - 

pairs.  pairs  01  a  ship,  and  commonly  termed  a  deduction 

(5f  ncu'  for  o/rf,  and  the  right  to  which  deduction 
is  the  only  question  to  be  tried  ;  and  the  verdict  is 
to  be  for  the  plaintiff  or  defendants,  according  to 
the  determination  of  such  right.*' 

The  ship  was  ten  years  old,  and  had,  just  before 
the  voyage,  undergone  a  thorough  repair,  and  on 
her  return  was  agirin  completely  repaired.  The 
damage  done  was  cliiefly  in  the  new  part  in  the 
first  repair.  A  vessel  so  repaired  was  stated  to  be 
capable  of  five  or  six  voyages ;  and  on  her  second 
repair  she  was  as  complete  as  on  her  first. 

The  plaintiff  contended,  that  tliis  was  similar  to 
a  case  in  which  a  new  ship,  or  one  newly  repaired, 
should  be  damaged  in  going  down  die  river,  and 
put  back  to  repair,  when  a  deduction  of  one*third, 
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or  any  deduction,  would  be  manifestly  unjust,  and        1826. 
indeed  did  not  obtain  in  practice.  Poingdestre 

For,  the  defendants  it  was  urged,  that  the  mode  ^' 

of  calculating  average,  by  deducting  one-third  of  poration  of 
the  repair  was  the  constant  usage,  according  to  exchange! 
which  the  parties  must  be  taken  to  contract ;  that 
it  was  a  rule  framed  with  a  view  to  avoid  the  dif- 
ficulty of  calculating  minutely,  the  actual  benefit 
to  the  owner  from  the  repairs  in  every  case.  Da 
Costa  V.  Newnhaniy  2  T.  R.  407.,  Palmer  v.  Black'- 
burUj  1  Bing.  61.,  Stevens  on  Average,  158. 

On  Bosanquet  Serjt.  proposing  to  call  merchants 
and  insurers  to  prove  the  usage.  Best  C.  J.  inter- 
posed and  said,  that  it  would  scarcely  be  insisted 
by  the  plaintiff)  that  witnesses  should  be  called 
to  establish  that  usage  before  a  special  jury  of 
London,  every  one  of  whom  must  be  perfectly 
cognizant  of  the  fact  of  the  usage.  The  jury  as- 
sented to  this,  and  the  Lord  Chief  Justice  than 
said  —  It  is  quite  notorious  that  the  rule  in  prac- 
tice to  ascertain  the  rate  of  indemnitv,  is  that  which 
has  been  adopted  in  this  case ;  that  rule  is  not  one 
of  law,  nor  is  it  universal ;  but  in  ordinaiy  cases  it 
is  impossible  to  have  proof  of  the  actual  deterior- 
ation of  the  vessel  by  the  wear  and  tear  of  a  voy- 
age ;  unless,  therefore,  you  see  any  thing  in  this 
case  to  take  it  out  of  the  rule,  you  ought  to  act 
on  it. 

Verdict  for  the  defendants. 

Taddy  Serjt.  and  Maule  for  the  plaintiff'. 
Bosanquet  Serjt.  and  W.  Kaye  for  the  defend- 
ants. 

•CO? 
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OnpHALL,  DOE  dem.  LEWIS  w.  COLES. 

Jaarek  2. 

The  plaintiff  This  was  an    ejectment  to  recover  certain  pre- 

Warigh?*to  miscs,  Stated  in  the  recital  of  the  writ  to  be  in 

"enTof  ie  *^^  parish  of  St.  Andrew  in  the  Wardrobe^  in  the 

record,  upon  city  of  London.     The  demise  was  stated  to  be 

S^of^he  made  at  the  parish  aforesaid,  in  the  county  afore- 

application,       ^^iA^ 
against  a  de- 
fendant, who 

Sft^^-S  Before  the  cause  was  called  on,  Toddy  Serjt 
Mon.  Ifthe  applied  to  amend  the  record  in  this  respect;  and 
consents  to  on  the  application  being  resisted  by  Vatighan  Serjt, 
&n^,S?r  Best  C.  J.  said  — The  amendment  does  not  ap- 
,  plaintiff  must  pear  to  me  to  be  necessary ;  but  if  you  have  come 
costs,  up^to°  down  to  trial  merely  upon  this  formal  defence  I 
?^uStlon^^  will   not  allow  the  plaintiff  to  amend,  but  upon 

terms  of  paying  your  costs  up  to  this  time,  and 
upon  your  giving  up  possession.  If  you  have  a 
real  defence  you  will  not  be  prejudiced  by  the 
amendment,  and  the  plaintiff  must  pay  the  costs 
of  the  application  merely.  That  is  the  rule  now 
acted  on  by  all  the  Judges  in  cases  of  amendmeDts* 

Vaughan  Serjt,  refused  to  give  up  possession, 
and  the  amendment  was  made. 

Verdict  for  the  plaintiff 

Taddy  Serjt  and  Moody  for  the  plaintiff. 
Vaughan  Serjt  for  the  defendant 
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DOM  AN  V.  DIBDEN.  ^^    „ 

May  11. 

This  was  an  action  by  the  drawer  against  the  ac-  ifBbai,pay 
ceptor  of  the  following  bill  of  exchange :  —  timeS^w'dat^ 

«  London,  17th  of  May  1825.       ^^^ 

"  Eight  months  after  date  pay  me  or  my  order  ^  with  lawful 
the  sum  of  100/.  for  value  received,  with  lawful  *^e,"  ia^ 
interest  for  the  same.  "  J.  H.  Doman.^^  terestshdi  be 

^  computed 

from  the  date* 

Comyn,  for  the  plaintiff,  applied  to  the  Court  to 
know  from  what  time  the  interest  was  to  be  calcu- 
lated, whether  from  the  date  of  the  bill,  or  from  the 
period  at  which  it  became  due. 

c  c  3 
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Abbott  Ld,  C.  J.     I  think  the  plaintiff  is  en- 
titled to  interest  from  the  date  of  the  bill. 

Verdict  for  the  plaintiff,  (a) 

Comyn  for  the  plaintiff. 
The  cause  was  undefended. 


(a)  See  Kennerly  v.  Naih^  1  Stark.  N.  P.  C.  452,     Hopper  ?. 
Richmond^  ibid.  507*    Bay  ley  on  Bills,  279.>  4th  edition. 


WKmnxsraE} 
May  12. 


ROSE  V.  BLAKEMORE. 


The  retro-       This  was  an  action  for  criminal  conversation  with 

spcctive  clause  i    •    ^-/ih         •/. 

moG  4.C.75.  the  plain  titles  wife. 

&^JJd?d       I^  appeared  that  one  of  the  parties  at  the  time 
by  statute        of  the  marriage  was  under  age,  and  illegitimate ; 

and  there  was  nothing  to  show  whether  they  wer6 
married  by  licence  or  by  bans.  The  marriage 
took  place  before  the  passing  of  the  marriage  act 
3  G.  4.  c.  75.,  and  the  parties  at  the  time  of  the 
passing  of  that  act,  were  of  full  age,  and  living 
together  as  husband  and  wife. 

Brougham^  for  the  defendant,  objected  that 
there  was  no  sufficient  proof  of  the  marriage. 
Before  the  passing  of  the  act  3  G.  4.  c.  75.  such  a 
marriage,  if  by  licence,  was  invalid.  That  act 
contained  a  retrospective  clause  legalizing  such 
marriages  in  certain  cases,  under  which  clause  the 
marriage  in  question  certainly  was  included  i  but 
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that  act  was  repealed  by  the  statute  4  G.  4,  c.  76,,  ^  1826. 
and  in  the  repealing  act  there  was  no  retrospective 
clause.  Under  the  new  act,  therefore,  such  a 
marriage,  if  illegal  when  contracted,  was  not 
legalized;  and  as  it  was  not  shewn  that  the 
marriage  in  question  was  by  bans,  it  originally 
was,  and  still  continued,  illegal. 

Abbott  Ld.  C.  J.  The  statute  4  G.  4.  c.  76.  re- 
peals the  statute  3  G.  4.  c.  75.  except  as  to  things 
done  under  its  provisions,  and  except  "  so  far  as  it 
repealed  any  former  act,  or  any  clause,  matter,  or 
thing  therein  contained.'*  (a)  The  retrospective 
clause  (6)  in  the  act  3G.  4.  c.  75.  did  operate 
with  respect  to  the  particular  marriages  to  which 
it  applied,  as  a  repeal  of  the  clauses  in  the  former 
marriage  act,  26  G.  2.  c.  33.,  which  rertdered  them 
invalid ;  it  therefore  was  not  repealed  by  the  sub- 
sequent statute,  and  the  marriage  is  perfectly  good, 
even  if  by  licence ;  if  by  bans,  it  was  so  even 
before  the  passing  of  the  act  3  G.  4.  c.  75. 

In  the  course  of  the  cause  a  witness  refused  to  If  a  witness 
answer  a  question,  whether  he  had  published  a  answer  a  ques- 
particular  hand-bill,  on   the  ground  that  he  had  fer"n"e°ofthe 
been  threatened  with  a  prosecution  for  the  pub-  truth  of  the 
lication  ;   and  Abbott  Ld.  C.  J.  held  the   excuse  into  maviTe 
sufficient.     Brouj(ham.  in  addressing  the  lury  for  drawn  from 

"        .  ^  *'      •'    .         that  circum- 

the  defendant,  put  it  to  them  that   the  witness  stance. 
really  must    have   been    concerned .  in   the  pub- 
lication, for  that  a  denial  of  it,  if  he  could  deny 


(a)  i.l.  .    (6)  i.2. 

c  c  4 
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I^^Lj  ^*»  would  not  injure  him ;  on  which  Abbott  Ld.  C.J. 
interposed,  and  said  that  no  such  inference  ought 
to  be  drawn ;  that  there  was  an  end  of  the  pro- 
tection of  a  witness,  if  a  demurrer  to  the  question 
were  to  be  taken  as  an  admission  of  the  fact  in- 
quired into.  Brougham  suggested  that  the  witness 
could  not  be  affected  by  the  inference  which  he 
drew  from  his  conduct;  that  the  witnesses  state- 
ment that  the  circumstance  had  taken  place  would 
be  evidence  against  him  on  another  occasion,  but 
not  so  any  inference  drawn  by  third  persons  ;  but 
Abbott  Ld.  C.  J.  adhering  to  the  opinion  he  had 
expressed.  Brougham  did  not  further  press  the 
argument  upon  the  jury. 

Verdict  for  the  plaintiff)  damages  1501. 

Scarlett  J  E.  Lawes  and  Bingham  for  the  plaintiff. 
Brougham  and  Thidal  for  the  defendant. 


So  also  in  the  case  of  The  King  v.  Watson,  2  Stark.  N.  P.  C. 
158.,  Holroj/dJ,  is  reported  to  have  used  these  expressions:  — 
'*  I  have  understood  the  rule  to  be,  that  if  you  propose  a  ques- 
tion to  a  witness,  and  he  declines  to  answer  it,  his  not  answering 
can  have  no  effect  toith  the  juri/"  And  see  Lord  Eldon*a  opi- 
nion, in  Lloyd  v.  Passingham^  16  Ves.  64.,  to  the  same  effect. 

Notwithstanding  the  deference  due  to  these  high  authorities, 
it  may  perhaps  be  doubted  whether  these  dicta  be  not  incon- 
sistent with  the  general  principles,  on  which  the  rules  concern- 
ing the  right  of  witnesses  to  refuse  an  answer  to  questions 
have  been  established  ;  or  whether,  at  least,  they  ought  not  to 
be  confined  to  those  cases  where  the  objection  to  the  question 
is,  that  it  tends  to  subject  the  witness  to  infamy ;  where  the 
objection  is,  that  the  answering  the  question  may  subject  him 
to  forfeiture,  penalty,  or  punishment  (which  was  the  nature  of 
the  objection  in  the  principal  case ;  for  the  hand-bill  was  not 
produced,  so  that  there  was  no  evidence  that  the  publication 
was  discreditable  to  him>  or  that^  if  established^  it  would  render 
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him  liable  to  punishment,  but  only  that  there  was  an  intention  l626. 
of  founding  criminal  proceedings  upon  it),  it  seems  open  to  con- 
tend, that  there  is  no  reason  why  comments  should  not  be 
made  on  the  fact  of  the  witness's  refusal  to  answer,  with  a 
view  to  satisfy  the  jury  of  the  truth  of  the  fact  suggested  in 
the  question. 

It  would  seem  that  the  witness  is  sufficiently  secured  from 
penalties,  punishment,  or  forfeiture,  if  he  is  not  compelled  to 
say  any  thing  which  would  be  evidence  against  him  in  proceed- 
ings instituted  with  those  objects ;  and  as  neither  the  inference 
of  counsel,  nor  the  opinion  of  the  jury,  could  have  that  effect, 
it  appears  as  unreasonable  to  prevent  counsel  from  drawing  the 
one,  as  it  is  impossible  to  prevent  the  jury  from  forming  the 
other.     The  conclusion,  indeed,  is  so  obvious,  that  the  only 
way  of  preventing  the  jury  from  forming  it,  is  by  declaring, 
consistently  with  the  opinion  said  to  have  been  expressed  by 
Lord  Ellenborough  in  Rex  v.  LetoiSf  4  Esp.  N.P.C.  225.,  and  by 
Lord  Alvardey  in  Macbride  v.  Macbride,  ibid.  242.,  not  merely 
that  the  question  need  not  be  answered,  but  that  it  ought  not 
to  be  asked.    It  is,  however,  to  be  observed,  that  both  these, 
were  cases  where  the  tendencjy  of  the  question  was  to  degrade 
the  witness,  not  to  subject  him  to  penal  consequences;  and 
Lord   Alvanley  expressly   confined  his  opinion  to  questions 
'<  which  have  a  direct  and  immediate  effect  to  disgrace  or  dis- 
parage the  witness."     With  respect  to  such  questions,  there 
may  be  more  reason  to  adopt  t)ie  principle  laid  down  by  Ab^ 
bolt  Ld.  C.  J.  in  the  principal  case,  and  by  Holroyd  J.  in  Rex 
V.  Watson ;  as  the  ill  opinion  of  the  jury,  and  of  the  persons 
present  in  court,  forms  part  of  that  disgrace  and  infamy  from 
which  the  Court  is  to  protect  the  witness.     Yet  even  in  these 
cases,  the  inference  being  so  obvious,  where  the  witness  de- 
clines to  answer,  the  only  complete  protection  is  to  refuse  to 
allow  the  question ;  and  this  course,  though  supported  by  the 
cases  cited  above,  does  not  seem  to  be  according  to  the  gene- 
ral current  of  authority,  and  is  certainly  at  variance  with  gene* 
ral  and  unopposed  practice. 
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Guildhall, 
May  19. 

If  a  man  sells 

Soods  to  be 
elivered  on  a 
future  day, 
and  neither 
has  the  goods 
at  the  time, 
nor  has  en- 
tered  into  any 
prior  contract 
to  buy  them, 
nor  has  any 
reasonable 
expectation  of 
receiving  them 
by  consign- 
ment, but 
means  to  go 
into  the  mar- 
ket and  buy 
the  goods 
'which  he  has 
contracted  to 
deliver:  he 
cannot  main- 
tain an  action 
for  damages 
for  non-per- 
formance of 
the  contract. ' 


BRYAN  V.  LEWIS. 

jL  HIS  was  an  action  against  a  broker  for  negligence 
in  the  sale  of  a  certain  quantity  of  nutmegs. 

In  February  1823,  the  defendant  sold  the  nut- 
megs to  one  Dawson,  to  be  delivered  on  the  6th  of 
Mai/  following. 

The  warrants  for  the  nutmegs  were  tendered  to 
the  purchaser  on  the  6th  of  May,  but  he  was 
unable  to  pay  for  them.  It  also  appeared  that 
Dawso7i  was  a  minor,  and  a  person  of  no  property 
or  expectations. 

It  was  proved  that  the  plaintiff  was  not  the 
owner  of  the  nutmegs  at  the  time  of  making  the 
contract,  and  that  he  had  bought  them  on  the 
following  9th  of  March. 

A  question  was  likewise  made  whether  the  de- 
fendant had  been  employed  by  the  plaintiff  to  sell 
the  nutmegs,  or  by  a  person  of  the  name  of 
Sentence. 

Abbott  Ld.  C.  J.  I  am  clearly  of  opinion  that 
this  action  cannot  be  maintained ;  I  have  always 
thought,  and  shall  continue  to  think,  until  I  am 
told  by  the  House  of  Lords  that  I  am  wrong,  that 
if  a  man  sells  goods  to  be  delivered  on  a  future 
day,  and  neither  has  the  goods  at  the  time,  nor  has 
entered  into  any  prior  contract  to  buy  them^  nor 
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has  any  reasonable  expectation  of  receiving  them       1826. 
by  consignment,  but  means  to  go  into  the  market      Bryan 
and  to  buy  the  goods  which  he  has  contracted  to         «'• 
deliver,  he  cannot  maintain  an  action  upon  such 
a  contract.      Such   a   contract  amounts,  on  the 
part  of  the  vendor,  to  a  wager  on  the  price  of  the 
commodity,  and  is  attended  with  the  most  mis- 
chievous consequences. 

Campbell,  for  the  plaintifl^  observed,  that  how- 
ever beneficial  such  a  law  might  be,  it  would  at 
fii'st  introduce  a  most  material  change  in  the  pro- 
ceedings of  the  Royal  Exchange. 

Abbott  Ld.  C.  J.  The  law  is  not  new,  and  if 
it  had  been  acted  upon  during  the  last  twelve 
months,  much  of  that  distress  which  now  presses  . 
upon  the  community  would  have  been  avoided.  I 
am  anxious  my  opinion  should  be  known,  that  if 
wrong  it  may  be  corrected,  and  if  right  that  it 
may  be  acted  upon.  However,  to  give  the  plain- 
tiff an  opportunity  of  having  my  opinion  re- 
viewed, I  shall  put  it  to  the  jury  to  say  whether 
the  defendant  was  employed  by  the  plaintiff  to  sell 
the  nutmegs. 

The  jury  found  that  the  defendant  was  not  em- 
ployed  by  the  plaintiff  to  sell  the  nutmegs,  upon 
which  the  plaintiff  was  nonsuited. 

Nonsuit  (a) 

Gumey  and  Campbell  for  the  plaintiff. 
*    Scarlett  and  Comyn  for  the  defendant. 

(a)  Under  the  civil  law  it  is  not  essential  to  the  validity  of 
tbe  contract  of  sale,  that  the  seller. should. at. the  tiaie  of 
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making  the  contract  have  the  ownership  of  the  thing  sold: 
**  Accedere  oportet  rem  de  qua  tradendsi  contrahatur.  Qualea 
res  sunt  omnes  quae  sunt  in  commercio;   etiam  spes  veluti 

jactus  retis;  res  future? et  res  aliens/'     Heinecc*  Elem. 

Jur.  lib.  iii.  tit.  xxiv.  Pothier,  in  his  essay  on  this  contract, 
obserres,  *'  Le  contrat  de  vente  ne  consiste  pas  dans  la 
translation  de  la  propri^t^  de  la  chose  vendue ;  il  suffit  pour 
qu'il  soit  valable  qile  le  vendeur  se  soit  valablement  oblige  de 
faire  avoir  k  Tacheteur  la  chose  vendue,  et  Tobligation  qu'il 
en  a  contractde  ne  laisse  pas  d'etre  valable,  quoiqu'il  ne  soit 
pas  en  son  pouvoir  de  la  remplir  par  le  refus  que  fait  le  pro- 
pri^taire  de  la  cliose  de  consentir  &  la  vente ;  il  suffit  que  ce 
que  le  vendeur  a  promis  ait  6t6  quelque  chose  de  possible  en 
soi  quoiqu'il  ne  fdt  pas  en  son  pouvoir."  De  Cont.  de  Vente, 
part  i.  sect.  2.  See  Blackstone's  definition  of  sale,  2  Blac. 
Comm.  446.,  and  the  judgment  of  Lord  Chancellor  Parker  in 
Cuddie  v.  Rutierf  Vin.  Abr.  vol.  v.  p,  540.  S.  C.  1  Peere  Wil- 
liams, 570. 


Gt7ILDUAlX, 

May  22. 

The  statute  of 
limitationB  is 
no  bar  to  an 
action  on  a 
promissory 
note,  payable 
'•24moniks 
after  demand^* 
if  presented 
for  payment 
within  six 
years  before 
the  action 
commenced. 


THORPE  &  UXOR  v.  BOOTH. 

This  was  an  action  against  the  maker  of  a  pro- 
missory note.  The  defendant  pleaded  the  general 
issue  and  the  statute  of  limitations.  The  note 
had  been  given  to  the  plaintifTs  wife  before  her 
marriage.    The  following  is  a  copy  of  the  note : — 

"  March  12.  1813. 

"  Twenty-four  months  after  demand,  I  promise 
to  pay  my  sister  Frances  Booth  the  sum  of  seven 
hundred  pounds.  "  Joseph  Booth.** 

The  note  was  presented  for  payment  on  the 
SSth  oiJtme  18SS. 
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Scarlett  J  for  the  defendant,  contended  that  he  1826. 
was  entitled  to  a  verdict,  as  no  evidence  had  been 
given  by  the  plaintiff,  to  take  the  case  out  of  the 
statute.  In  Christie  v.  Fonsick,  Selw.  N.  P.  361. 
6th  edit,  Mansfield  C.  J.  is  said  to  have  held, 
that  on  notes  payable  oh  demand,  the  statute  runs 
from  the  date  of  the  note,  and  not  from  the  tinie 
of  the  demand. 

Gumey  and  H.  /.  Stephen^  for  the  plaintiff,  con- 
tended that  it  was  unnecessary  to  give  any  such 
evidence,  as  the  cause  of  action  did  not  accrue 
until  twenty-four  months  after  demand  made ;  and 
no  demand  was  made  upon  the  defendant  until 
June  1823.  They  cited  Holmes  v.  Kerrison, 
2  Taunt.  323.,  as  an  authority. 

Abbott  Ld.  C.  J.  This  is  certainly  a  point  of 
some  doubt  and  difficulty ;  but  I  am  of  opinion, 
on  the  authority  of  Holmes  v.  Kerrison^  that  the 
statute  of  limitations  will  not  in  the  present  case 
be  9  bar  to  the  plaintiff's  right  to  recover  on  this 
promissory  note.  But  that  my  opinion,  if  wrong, 
may  be  corrected,  I  shall  give  the  defendant  liberty 
to  move  to  enter  a  nonsuit. 

Verdict  for  the  plaintiff,  (a) 

Gumey  and  H.  I.  Stephen  for  the  plaintiff. 
Scarlett  and  Abraham  for  the  defendant 


In  the  following  Trinity  Term,  Scarlett  moved 
for  a  rule  to  shew  cause  why  a  nonsuit  should  not 
be  entered,  but  the  Court  refused  the  rule. 

(a)  See  the  authorities  collected,  Manniog's  Dig.  Index,  202. 
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SITTINGS  AFTER  TERM  AT  WESTMINSTER. 


w^T^iK^E,  MERLE  and  Another,  Assignees  of  BROOKES, 
""^  ^'  a  Bankrupt,  v.  MORE. 

In  an  action      j4ssUMPSIT* 

by -the  assign  ,--,,  . 

neesofa  The  act  of  bankruptcy,  relied  on  by  the  plain- 

^nkrapt'^y  ^^^  ^^^  ^"  assignment  by  Brookes,  by  deed,    of 

allow  his  all   his   property,    which   it   was   contended  was 

beforclthe  fraudulent     And  in  order  to  prove  the  circura- 

bankni[)tcy  stances  under  which  the  deed  was  executed,  the 

to  give  in  ' 

evidence  pri-    attorney  of  Brookes,  who  prepared  the  deed,  was 
municatio^i    Called,  and  asked  to  a  communication  made  to  him 

though oflfered  byliis  client.    On  its  beinjf  objected  that  the  com- 
as proof  of  the    -^     .      .  II 
act  of  bank-     munications  spoken  to  were  privileged,  and  there- 

™ptcy-  foi-e  inadmissible,  fVilde  Serjt  proposed  that  the 
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bankrupt,  who  was  present,  should  waive  his  pri-       1826. 
vilege,  and  allow  the  attorney  to  give  the  evidence.       meble 


Vaughan  Serjt  resisted  "this,  and  argued  that 
this  would,  in  effect,  be  making  the  bankrupt  a 
witnessr  to  prove  his  own  bankruptcy,  for  which 
purpose  he  was  by  settled  rule  of  law  incompetent. 

Best  C.  J.  I  think  the  privilege  is  the  pri- 
vilege of  the  client,  and  he  may  waive  it  If  the 
bankrupt  is  present,  and  consents  to  the  witness 
giving  the  evidence,  I  shall  receive  it. 

This  was  then  done  by  the  bankrupt,  and  the 
plaintiffs  obtained  a  verdict,  (ja) 

Wilde  Serjt  and  F.  Pollock  for  the  plaintiffs. 
Vaughan  and  Laxves  Serjts.  for  the  defendant. 


(a)  The  incompetency  of  the  bankrupt  to  support  the  commis- 
sion is  said  to  be  founded  on  the  interest  of  the  bankrupt  in  the 
verdict,  and  the  consequent  danger  of  falsehood.  It  is  evident 
that  this  reason  does  not  apply  to  the  competency  of  the  bank- 
rupt to  waive  the  privilege,  as  the  credibility  of  the  witness  can- 
not depend  on  the  person  by  whom  his  permission  to  speak  is 
given.  The  position,  that  the  client  may  waive  his  privilege,  is 
laid  down  in  the  treatises  on  evidence,  but  no  authority  is 
given,  and  the  case  is  certainly  of  very  rare  occurrence.  The 
subject  was  much  discussed  in  the  proceedings  before  the 
House  of  Lords  concerning  the  abuses  in  Greenwich  Hospital^ 
and  in  three  mstances  on  that  occasion  were  the  clients,  afler 
objection  by  their  former  counsel,  allowed  to  waive  their  privi- 
lege, and  the  evidence  was  received.  Howell's  State  Trials, 
vol.  xxi.  pp.  34>1.  358.  408.  In  the  principal  case,  the  evidence 
proposed  might  have  been  admitted  as  not  within  the  privilege, 
the  communication  not  having  been  made  with  a  view  to  a 
cause  then  existing,  or  about  to  be  commenced.  Williams  v. 
Mundie^  supra,  94. 


V, 
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^^TT'  MACDOUGAL  v.  YOUNG. 

In  an  action  This  was  an  action  by  the  impropriate  rector  of 
^der37-ff.8.  the  parish  of  St.  Helens^  Bishopsgate^  in  the  city 
titif *  artUH^  ^^  ioTiflfon,  to  rccover  the  amount  of  certain  pay- 
dence  that  the  ments  duc  in  lieu  of  tithes,  under  the  37  H.  8.  c.  12. 
^awhavc  The  first  count  set  out  part  of  the  statute, 
!>«en  ^ted  on  and  the  decree  thereon,  and  averred  the  enrolment 

mthediflerent     y,    ,       ,  rm  i  n        •  % 

^shes  in  of  the  latter.  There  were  other  counts  for  tithes 
^m^ie  to  bargained  and  sold,  and  on.  a  special  agreement  for 
prove  that  the  a  fixed  yearly  payment.  Pleas,  nil  debet  generally  j 
been  enrolled.  Secondly,  that  the  said  order,  direction,  or  decree 
bdnff  found"'  was  uevcr  enrolled  in  the  Court  of  Chancery* 
in  the  present  After  putting  in  the  statute  bbok,  in  which  the 
Se^Courtof  decree  is  printed  together  with  the  statute,  and 
caianceiy.       proving  search  amongst  the  records  of  the  Court 

of  Chancery,  and  that  no  enrolment  of  the  decree 

was  there  found, 

Onslow  Serjt,  for  the  plaintiff,  offered  evidence  of 
the  usage  in  different  parishes  in  London^  to  show 
that  the  statute  and  decree  had  been  always  acted 
on ;  and  he  relied  on  1  Ventr.  ^57.,  Knight  v. 
Daulevy  Hardr.  323.,  and  Thurston  v.  Slaffbrd^ 
1  Salk.  284. 

Wilde  Serjt.     The  payment  by  other  persons  ia 
other  parishes  can  be  no  evidence  of  the  right  in 
this,  any  more  than  the  payment  of  a  quit  rent 
in  one  manor  could  be  evidence  of  the  right  in 
another. 
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Best  C.  J.  I .  do  not  receive  the  pa)mient  of  ^  ^^^  , 
tithes  in  one  parish  as  evidence  of  the  right  in  an-  MACDouoAt 
other ;  a  custom  in  one  parish  ciJnnot  be  proof  of  yo^Na 
any  custom  in  another;  but  wheu'  I  find  in  the 
printed  statutes  a  copy  of  this  deci^ee,  and  find 
that  no  enrolment  now  exists,  I  think  vhe  plaintiff 
is  entitled  to  go  into  secondary  evidence  of  its 
having  been  enrolled,  otherwise  parties  would  be 
prejudiced  by  the  negligence  of  those  who  have 
the  custody  of  the  records.  The  best  secondary 
evidence  would  certainly  be  that  the  decree  has 
been  acted  on  in  the  parishes  affected  by  it  A 
copy  of  a  recovery  acted  on  has  been  held  to  be 
evidence  of  a  lost  recovery ;  and  it  cannot  be  sup- 
posed that  persons  would  have  submitted  to  this 
decree  unless  they  knew  themselves  bound  by  it. 

Several  incumbents  and  tithe  owners  were  then 
called }  but  they  proved  no  uniform  usage,  and  the 
payments  in  the  different  parishes  appeared  by 
their  evidence  to  have  been  made  on  no  certain 
rule. 

Verdict  for  the  defendant  on  the  first  countf 
and  on  the  issue  of  the  enrolment,  and  for 
the  plaintiff  on  the  other  counts. 

Onslow  Seijt.  and  Henderson  for  the  plaintiff 
Wilde  Seijt.  and  Patteson  for  the  defendant 


VOL.  I.  m^ 
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SITTINGS  AFTER  TERM  IN  LONDON. 


GonDiuit,  CLARKE  V,  KING. 

May  as. 

In  an  action  jissuMPsiT  on  a  Special  agreement,  whereby  the 
on  an  i^eeT*  defendant  agreed  to  sell  and  assign  to  the  plaintiff 
mcntforthc    ^   certain   public-house;   with   the   usual   money 

porcnase  of  a  r  7  j 

publiohouse,     COUntS. 

•tipuktion^  The  agreement  contained  stipulations  pn  both 
»adu^dated  sides,  and  the  parties  bound  themselves  for  the 
non-perfonn-  due  performance  in  the  sum  of  100/.  as  liquidated 
SS'p^^  damages.  The  plaintiff  had  paid  a  deposit  of  dOi 
havinff  made  On  the  day  fixed  for  the  completion  of  the  pur- 
the  agree-  chasc  the  parties  met,  and  it  was  found  that  the 
™^tiflrJ^^  defendant  was  unable  "  to  make  a  good  and  proper 
entitled  to  assignment  of  the  victualler's  and  other  licences" 
3^J|[^  "      necessary  to  carry  on  the  business,  which  by  the 

agreement  he  had  engaged  to  do. 

It  appeared  In  evidence,  that  the  plaintiff  was  not 
prepared  to  pay  the  purchase  money  on  the  day  of 
the  meeting,  and  it  was  thereupon  contended,  by 
Vaiighan  Seijt  for  the  defendant,  that  as  the  plain- 
tiff sued  on  his  agreement,  that  was  the  foundation 
of  his  action,  and  therefore,  before  he  could  recover 
any  thing  from  the  defendant,  he  must  shew  com- 
plete performance,  or  readiness  to  perform  on  his 
part ;  that  the  parties  having  agreed  on  the  amount 
of  the  damages  on  breach  of  the  agreement,  the 
plaintiff  was  entitled  to  those  damages  or  none. 
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Best  C.  J.  I  am  of  opinion  that  as  neither  ^  1826. 
party  has  done  all  that  was  incumbent  on  him, 
the  agreement  is  entirely  vacated;  the  plaintiff 
cannot  therefore  recover  the  penalty,  but  I  think 
he  can  his  deposit,  the  consideration  for  it  having 
entirely  failed. 

Verdict  for  the  plaintiff  40L 

Wilde  Serjt.  and  Patteson  for  the  plaintiff. 
Vaughan  Seijt  for  the  defendant. 


D  D  2 
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WESTERN  CIRCUIT — DEVON, 
Coram  Abbott  Ld.  C.J. 


ExETESr, 
August  9. 

In  trover  for 
copper  ore 
raised  under 
the  plaintiff's 
lana :  Held^ 
that  the  pre- 
lumptioD  that 
the  ri^ht  to 
the  minerals 
accompanied 
the  fee  simple 
of  the  land 
might  be  re« 
butted  by  the 
absence  of  en- 
joyment of  the 
mmerals  by 
the  plaintiff 
and  the  nser 
by  persons  not 
the  owners  of 
the  soiL 


ROWE  V.  GRENFEL.(fl) 

Trover  for  100  tons  of  copper. 

The  defendant  was  proved  to  have  converted  to 
his  own  use  a  certain  quantity  of  copper  which 
had  been  raised  under  Lemelh/n  Moor ;  and,  to 
prove  that  this  copper  belonged  to  the  plaintiff  it 
was  shewn,  that  Lemellyn  Moor  was  part  of  an 
estate  of  thirty-six  acres,  called  Nansmellyn.  The 
plaintiff  became  possessed  of  this  estate  in  1814,  a» 
the  witness  said,  by  purchase ;  but  no  deeds  nor 
payment  of  purchase-money  were  shewn.  From 
1814  up  to  the  present  time  he  had  occupied  and 
farmed  the  estate;  had  cut  down  and  planted 
trees,  and  had  built  and  pulled  down  out-houses ; 
and,  in  fact,  had  had  undisputed  enjoyment  of  the 


(a)  This  case  would  ha?e  been  reported  in  a  former  number 
but  for  the  bill  of  exceptions  tendered  at  the  trial ;  as  we  can- 
not find  that  the  bill  of  exceptions  is  likely  to  be  proceeded  oii» 
we  have  inserted  it  here. 
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Burfftce  of  the  land.  But  at  the  thne  of  his  coming 
into  possession  there  was  a  shaft  for  tin,  and  one 
for  copper,  which  had  recently  been  worked  by 
certain  persons  called  the  Polk  Company j  who  had 
raised  tin  from  it  In  1820|  the  plaintiff  sunk  two 
shafts,  and  raised  some  copper,  which  the  East 
Orinnis  Adventurers,  who  were  the  real  defendants 
in  this  case,  seized  and  sold,  and  continued  to 
seize  all  the  plaintiff  raised  until  1821,  when  they 
took  possession  of  the  mine,  and  continued  work*- 
ing  it,  and  selling^  the  copper,  up  to  the  time  of 
the  action. 

Upon  the  plaintiff's  counsel  closing  his  cas^ 
here,  Abbott  Ld.  C.  J.  said  that  the  plaintiff  must 
be  called ;  but  on  Pell  Seijt.  pressing  that  the  case 
might  go  to  the  jury,  in  order  that  he  might  have 
the  benefit  of  a  bill  of  exceptions  to  the  direction, 
His  Lordship  proceeded  to  sum  up. 

The  question  for  you  to  consider  in  this  case  is, 
whether  the  ore  raised  under  Lemellt/n  Moor  be- 
longs to  the  plaintiff;  and  this  action  is  maintainable 
in  two  respects,  either  possession,  which  as  against  a 
wrong-doer  is  sufficient ;  or,  if  the  plaintiff  was  not 
in  possession,  then  in  respect  of  his  right  or  title. 
Now,  in  regard  to  the  first  question,  it  can  hardly  be 
contended  that  the  plaintiff  had  ever  any  actual  pos- 
session, the  ore  purchased  by  the  defendant  having 
been  raised  by  persons  adverse  to  him.  If  that  be 
so,  you  are  next  to  consider  had  he  right  or  title. 
Speaking  generally,  the  possession  of  lands  is  evi- 
dence  that  the  possessor  has  the  highest  interest 
known  to  the  law,  and  a  fee-simple  will  be  pre- 


9. 
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1^24.  sulned ;  and  in  various  cases  it  will  be  presmned 
Ro^  that  the  fee-simple  of  the  land  carries  with  it  the 
right  to  the  minerals ;  but  that  presumption  is  not 
universal,  because  in  mining  countries  the  right  to 
the  minerals  and  the  fee-simple  of  the  soil  are 
frequently  in  difierent  persons ;  the  two  things  are 
frequently  for  many  generations  separate ;  and  we 
know  that  in  conveyances  of  lands  the  minerals 
are  not  uncommonly  excepted.  It  is  for  a  July, 
therefore,  to  exercise  their  discretion  on  all  the  dr- 
cumstances  before  them  to  ascertain  this  question. 
It  appears  that  the  plaintiff  came  into  possession 
of  this  estate  in  1814,  and  from  that  time  has  held 
it  under  circumstances  from  which  you  may  cer- 
tainly presume  the  fee-simple  of  the  land  to  be  in 
him ;  and  then  you  are  to  say  whether  you  will 
also  presume  a  title  in  him  to  all  the  minerals 
under  the  surface.  Now  you  find  that  shortly 
before  the  plaintiff  came  into  possession,  some 
other  persons,  not  the  owners  of  the  soil,  had 
sunk  shafls,  had  worked  the  mines,  and,  amongst 
the  ore,  copper  in  small  quantities  had  appeared* 
In  1820,  the  plaintiff  sinks  a  shaft  for  copper,  and 
raises  a  few  tons.  This  the  Hast  Crinnis  Company 
take  away,  and  from  time  to  time  carry  away  what 
further  he  raises  until  18^1,  when  they  take  pos- 
session of  the  mine,  and  have  continued  working 
it  ever  since. 

Now  looking  at  the  possession  and  enjoyment  of 
the  land,  and  at  the  want  and  absence  of  enjoy- 
ment of  the  minerals,  both  before  and  afier  the 
plaintiff  became  possessed  of  the  land,  it  is  for  you 
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to  say  whether  he  has  made  out  to  your  satis-  ^  ^^'^ 
faction  that  these  minerals  belonged  to  him.  rowx 

Verdict  for  the  defendant ;  upon  which  a  bill  q^„i 
of  exceptions  was  tendered. 

Pell,  Wilde,  Seijts.,  C.  F.  Williams,  Erskme  and 
Carter  for  the  plaintiff. 

Adam,  Selwyn,  R.  Bayly,  Manning  and  Tucker 
for  the  defendant 
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ADJOURNED  SITTINGS  IN  LONDON. 


REX  V.  ROWLAND  and  Others.  Guildhail, 

This  was  an  indictment  for  a  conspiracy.     Before  in  an  indict- 
the  case  was  opened,  J^carlett,  for  the  prosecution,  ™ent  against 
applied  to  have  two  of  the  defendants  acquitted,  sons,  the  coun.^ 
that  he  might  call  them  as  witnesses.  iSSioJhMT 

On  the  counsel  for  the  other  defendants  observ-  ^s^h  ^^^,^ 
ing,  that  he  supposed  he  had  no  power  of  objecting,  S^"'to  the 
Abbott  Ld.  C.  J.  said,  1  think  you  have  not ;  they  ^'^'jSiit 
must  be  acquitted  now.  (a)  he  intendi  to 


call  as  a  wit- 
ness. 


(a)  In  trespass,  if  one,  whom  the  plaintiff  designed  to  make 
use  of  as  a  witness,  be  by  mistake  made  a  defendant,  the  Court 
VOL.  I.  E  £ 
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1826.  Verdict  of  guilty  against  all  the  other  defend 

Rex  *^ts,  except  the  elder  Rowland. 

V. 

Others.  Scarlett  and  Brodrick  for  the  prosecution. 

Gtvmey  for  the  defendants. 


will,  on  motion,  give  leave  to  omit  him,  and  have  his  name  struck 
out  of  the  record,  even  after  issue  joined ;  for  the  plaintiff  can 
in  no  case  examine  a  defendant,  though  nothing  be  proved 
against  him.    Bull,  N.  P.  285. 

As  to  the  right  of  a  defendant,  against  whom  nothing  is 
proved,  to  be  acquitted  in  order  to  give  evidence  for  his  co- 
defendants,  see  Wright  v.  Paxdin^  supra,  128. 


Guildhall,  SANDERSON  t;.  NESTOR. 

July  4. 

The  with-  INDORSEE   agaiust   the    acceptor    of   a    bill    of  ex- 

drawing  a  1 

juror  by  con-     Cnange. 

sent  of  the  ^^  action  had  been  brought  in  Ireland  by  the 

parties  u  no  *^  •' 

bar  to  a  future  plaintiff  against  the  defendant  on  the  same  bill, 
J^e^cauw  of  when,  by  the  consent  of  the  parties,  a  juror  was 
action.  withdrawn. 

Scarlett  contended,  that  this  was  an  agreement 
between  the  parties  to  terminate  the  dispute,  and 
was  therefore  a  bar  to  the  present  action. 

Abbott  Ld.  C.J.  was  of  opinion  that  the  action 
was  not  barred,  and  the  plaintiff  had  a  verdict  for 
900/. 

The  Attomey-Generaly  Gumey^  and  Abraham  for 

the  plaintiff. 

Scarlett  and  Chitty  for  the  defendant. 
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GLOVER  V.  THOMSON. 


Guildhall, 
Oct.  14. 


Assumpsit  by  indorsee  of  a  bill  of  exchange  against  jJ^^^ntoiiT^ 

the  aCCeptOr.^  on  a  lost  biU  of 

The  bill  was  lost     The  clerk  of  the  plaintifPs  the  low  did 
attorney  proved  that  he  had  lost  a  bill  from  which  "ot  happen 
he  had  drawn  the  declaration  in  the  cause,  and  that  bill  became 
it  was  correctly  set  out  in  the  count.     He  proved  ^"Vthe  payee 
also,  that  before  the  loss  of  the  bill  it  had  been  of  a  bill  of  ex- 
shewn  to  one  Reynolds^  and  that  the  loss  occurred  vereft^  with 
after  the  cause  was  set  down  for  trial.     The  record  *}"  "^""f  jl; 

dorscd  on  it, 

shewed  that  this  was  after  the  maturity  of  the  bill  to  another,  no 
as.  stated  there.     Reynolds  being  called,  proved  P^^^J^/f^he 
that  the  bill  shewn  him  had  an  acceptance  in  the  handwriting  of 

*  the  indorse- 

defendant's  hand- writing.  PugK  another  witness,  ment. 
proved  that  he  had  received  from  the  drawer,  who. 
was  also  the  iudorser,  a  bill  indorsed  with  his  name, 
corresponding  with  the  bill  set  out  in  the  record, 
and  had  delivered  it  to  the  plaintiff;  and  that  both 
these  transactions  were  for  value.  The  plaintiff's 
attorney  then  proved  that  he  had  received  the  bill 
on  which  the  action  was  brought  from  the  plaintiff, 
and  handed  it  to  his  own  clerk,  directing  him  to 
draw  a  declaration  from  it,  which  he  saw  him  do. 
The  draft  of  the  declaration  was  then  put  in,  and 
read  as  evidence  of  the  hill. 
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Abbott  Ld.  C.  J.  (the  cause  being  undefended) 
said  that  the  proof  was  perfectly  satisfactory. 

Verdict  for  the  plaintiff. 


Piatt  for  the  plaintiff. 


In  Hafuard  v.  Robinson^  Sittings  afler  Michadmtu  Term^  1 826, 
which  was  also  an  action  by  th€  indorsee  against  the  acceptor 
of  a  bill  lost  afler  it  became  due,  Campbell  and  Pattesorty  for 
the  defendant,  objected  that  the  action  could  not  be  supported 
without  production  of  the  bill ;  that  the  only  remedy  was  in 
equity;  and  they  cited  Pierson  v.  Hutchinson^  2  Campb.  211. 
Davis  V.  Dodd,  4  Taunt.  602.  and  Poole  v.  Smithy  Holt,  N.  P.  C. 
144.  For  the  plaintiff,  Gumey  and  Chitty  cited  Longy,  Bailie, 
2  Campb.  214  n.  Williamson  v.  Clements,  1  Taunt.  523.  Brovm 
V.  Messiier,  3  M.  &  S.  281.  the  principal  case,  and  Dart  ▼. 
.Hinks,  King's  Bench  Sittings  after  Michaelmas  Term,  1820, 
-wJiich  he  cited  from  one  of  the  briefs  in  the  cause,  but  it  did 
not  appear  whether  the  point  was  argued. 

jLHtledale  J.  expressed  a  strong  opinion  against  the  right  of 
the  plaintiff  to  recover,  and  directed  a  nonsuit,  with  liberty  to 
the  plai^jtiff  to  move  to  enter  a  verdict. 

See  ^iso  Dangerfield  v.  Wilby,  4  Esp.  N.  P.  C.  1 59.     Mayor 
V.  Johnson,  3  Campb.  324.     Champion  v.  Terry,  3  Br.  fie  B.  2^* 


MYERS  V.  TAYLOR. 

Guildhall, 
Oct.  16.  . 

In  this  case  Chitty,  for  the  defendant,  put  m  a  plea 
dat^I"^   puis  darrein  continuance  on  paper. 

nuance  may  be 

•      ,  _^_ » 

^U^u'^n  Piatt  for  the  plaintiff  objected  that  it  should  be 

^^^^'  on  parchment ;  that  it  was  a  record  of  the  court, 

and  as  such  should  be  on  parchment 
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Chitty  mentioned  a  case  at  Nisi  Prius  where  the     ^  1826. 
plea  was  received  on  paper,  and  it  was  said,  that  the 
oflScer  would  transcribe  it  on  the  Nisi  Prius  record. 

Scarlett  amicus  cwra^  said  it  was  unnecessary  to  put 
in  the  plea  on  parchment.  The  defendant  comes 
at  Nisi  Prius,  and  says  that  a  particular  fact  has 
happened  since  the  last  continuance:  this  used 
formerly  to  be  done  ore  tenuSj  and  the  oflScer  put  it 
on  record  :  the  defendant's  putting  it  on  parchment 
is  nothing. 

Abbott  Ld.  C.  J.  was  at  first  inclined  to  reject 
the  plea,  but  afterwards  he  received  it,  observing 
that  it  was  the  duty  of  the  associate  to  transcribe 
the  plea  on  the  Nisi  Prius  record. 

No  motion  was  afterwards  made  to  set  the  plea 
aside,  but  the  plaintiff  replied  to  it. 

Piatt  for  the  plaintiff. 
Chitty  for  the  defendant. 


See  Fitch  v.  Toulmin,  1  Stark.  N.  P.  C.  62. '  Lovell  v.  Eastqff; 
S  T.  R.  554.    Prince  v.  Nicholson,  5  Taunt.  333. 
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Guildhall,    ALE WYN  and  Another,  V.  PRYOR  and  Another. 

OcL  18. 

JendeSor^      ^^'"^^  ^^'^^  ^"  ^^'^^"  ^^^  ^  breach  of  contract  in  not 
non^ieiivery     delivering   Certain  quantities   of   Galipoti  oil,   in 

HeM,  that  in     pursuancc  of  the  following  contract. 

an  agreement 
"  for  the  deli- 
very of  goods         *^  London^  SOth  March^  1825.     Sold  this  day, 

be  deUvered'    ^Y  ^^dcr  of  Messrs.  Prtfor^  Turner^  and  Co.  all  the 
with  all  con-     GaltpoU  oil  on  board  the  Thomas,  Captain  Nichok, 

venient  speed,      ,       ^       .  ,  .  n  , 

ltd  not  to  ex^  abovc  ninety  tuns,   say  thirty  to  lorty  tuns  (more 

^davp^T^  or  less)  direct  from  GalipoUy  on  arrival  in  Great 

arrival  in  time  Britain,  at  541.  per  tun  of  236  gallons,  duty  paid, 

that  day  is^a '  usual  allowance  for   dirt,    grease,  and  water ;  to 

cedent^^and^'  ^^  delivered  by  sellers  on  a  wharf  in  Great  Britain^ 

if  they  do  not  to  be  appointed  by  the  buyers,  with  all  convenient 

(withmu  de-  speed,  but  not  to  exceed  the  SOth  day  of  June 

fault  in  ven-  next,  and  taken  at  the  king's  landing  scale,  and  to 

dor)  the  agree-  i  #«  i        t         • 

ment  is  nuU.     be  paid  for  in  fourteen  days  from  landing  in  ready 

money,  allowing  seven  rao^iths'  discount  The 
above  oil  to  be  delivered  to  the  buyers  in  bond, 
and  the  present  duty  of  15/.  13^.  per  tun  of 
252  gallons,  and  seven  months'  discount  thereon,  to 
be  deducted.  Signed,  Stephen  Cleashy,  broker. 
N.  B.  The  above-mentioned  vessel  to  call  off 
Falmouth  for  orders.'* 

The  ship  did  not  arrive  till  the  4th  or  5th  of  July 
1825,  and  therefore  the  oil  could  not  be  delivered 
before  the  30th  of  June :  on  the  arrival  of  the 
vessel  the  oil  was  tendered,  but  the  plaintiffs  declined 
to  accept  it,  and  brought  the  present  action. 
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Scarlett  and  F.  Pollock  objected  that  the  arrival 
was  a  condition  precedent  to  the  sale,  and  that  the 
sellers  meant,  not  to  warrant  the  arrival  of  the  oil  by 
the  30th  of  June^  but  that  if  the  oil  did  not  arrive 
sooner,  the  buyer  would  not  be  bound  to  accept  it. 

Abbott  Ld.  C.  J.  expressed  himself  clearly  of 
opinion  that  such  was  the  construction  of  the  con- 
tract in  point  of  law,  and  directed  a  nonsuit 

Marryat  and  Campbell  for  the  plaintiffs. 
Scarlett  and  F.  Pollock  for  the  defendants. 


See  Boyd  v.  Siffkiuy  2  Campb.  326-  Haxjoes  v.  Humble^ 
ibid.  327  n.  Idle  v.  Thornton,  3  Campb.  274.  Shadfortk  v.  Hig' 
gin,  ibid.  385*    Busk  v.  Spenccy  4  Campb.  329. 


EAST  INDIA  COMPANY  v.  PRINCE  and      Guildhall, 

Another,  Assignees,  &c.  Oct.  is. 

This  was  an  issue  out  of  Chancery,  to  try  whether  a.  without 
on  the  1st  of  Juli/  1822  the  plaintiflS  had  any  debt  5oJ«1i%iUof 

exchange  to 
A.  &  B.  who  receive  the  amount  from  the  acceptor.  Semble  that  the  acceptor,  disco- 
vering the  money  to  have  been  paid  on  a  mistake  of  facts,  may  recover  it  either  as 
money  had  and  received  by  A.  &  B.  to  his  use,  or  as  money  paid  by  him  to  A's.  An' 
acknowledgment,  to  take  a  case  out  of  the  statute  of  limitations,  may  be  inferred  from 
the  conduct  of  the  party,  without  any  verbal  promise  or  admission.  Therefore,  where 
the  acceptor,  under  the  circumstances  above  stated,  being  sued  by  the  party  to  whom  the 
bills  really  belonged,  gave  notice  to  A.  &  B.  that,  in  the  event  of  a  veroict  passing  against 
him,  he  should  be  entitled  to  recover  the  sum  previously  paid  on  the  bills  from  the 
parties  to  whom  it  was  (Mud,  and  A.  &  B.  in  consequence  advised  particular  proceedings 
m  the  defence,  and  continued  during  the  whole  course  of  the  action  to  be  consulted  and 
advise  upon  it ;  this  was  held  sufficient  evidence  to  warrant  the  jury  in  finding  an  ac- 
knowledgment by  A.  of  a  debt  due  by  him,  so  as  to  enable  the  acceptor  to  succeed  in 
an  action  against  him  for  money  paid,  or  to  prove  under  a  commission  of  banknipt 
against  him,  notwithstanding  the  statute  of  linutations. 
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Company 

9, 

Paince  and 
Another. 


proveable  against  the  separate  estate  of  James 
Cardy  a  bankrupt,  under  a  commission  issued 
against  him  on  November  10th,  1821. 

The  debt,  if  any,  arose  in  respect  of  several  bills 
of  exchange  drawn  in  India  upon  the  plaintiffi, 
in  the  year  1809,  and  accepted  by  them.  They 
were  all  payable  to  W.  Hope,  Esq.,  a  gentleman 
resident  in  India^  and  transmitted  by  him  to  the 
bankrupt  Card  in  London.  Card  managed  Hope's 
affairs  in  England  under  a  power  of  attorney, 
(which  is  particularly  set  out  in  Murrey  v.  East 
India  Company ^  5  B.  &  A.  204.,)  and  supposing 
that  that  power  authorized  him  to  indorse  bills  for 
Hope,  he  indorsed  the  bills 'in  question,  as  per 
procuration  of  Hope^  to  Messrs.  Davies  and  Card^ 
a  firm  in  which  he  was  himself  a  partner.  These 
indorsements  were  made  after  the  death  of  Hope  ; 
but  this  circumstance  was  not  known  to  the 
plaintiffs  or  to  Card  at  the  time  when  the  bills 
became  due  ;  at  which  time  the  plaintifis  paid  them 
to  the  bankers  of  Messrs.  Davies  and  Cardj  and 
the  money  so  paid  was  afterwards  paid  over  to 
Messrs.  Davies  and  Card  themselves.  The  plaintiffi, 
at  the  time  of  their  paying  the  bills,  were  fully 
cognizant  of  the  terms  of  the  power.  The 
administrator  of  Hope^  in  1816,  (within  six  years 
after  administration  granted  to  him,  but  more  than 
six  years  after  the  payment  of  the  bills)  sued  the 
plaintifis  on  the  bills,  and  obtained  judgment  in  his 
favour  in  Michaelmas  Term,  1821,  on  the  ground 
that  the  terms  of  the  power  of  attorney  did  not 
authorize  Card  to  indorse  bills  for  Hope. 
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To  take  the  debt  out  of  the  operation  of  the 
statute  of  limitations,  the  following  evidence  was 
given.  Before  the  commencement  of  the  action 
of  Murray  v.  H^ast  India  Company^  certain  pro- 
ceedings had  been  instituted  by  the  representatives 
of  Hope  against  the  Company^  which  after  some 
time  were  discontinued,  and  that  action  was 
brought.  On  April  17th,  1812,  very  shortly  after 
the  commencement  of  those  proceedings,  Mr. 
Smithy  the  attorney  for  the  Company,  wrote  the 
following  letter  to  Mr.  Healings  the  attorney  for 
Mr.  Murray^  the  then  plaintiff,  in  answer  to  a 
proposal  that  the  action  then  contemplated  should 
be  tried  in  assumpsit,  to  which  form  of  action  the 
Company  were  then  supposed  not  to  be  liable,  (a) 
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Prince  and 
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"  Sir, — In  answer  to  your  letter  of  this  day  I 
beg  to  say  that,  as  in  the  event  of  Mr.  Murray^s  re- 
covering against  the  East  India  Company  the 
money  paid  by  them  on  the  bills  of  exchange  in 
question  they  will  be  entitled  to  recover  the  same 
back  from  the  parties  to  whom  it  was  paid,  I 
cannot,  on  the  part  of  the  Company,  consent  to 
waive  any  objection  to  the  form  of  the  proceedings, 
without  their  previous  concurrence." 

A  copy  of  this  letter  was  sent  to  Messrs.  Vizard 
and  Hutcliinson,  the  attorneys  for  Messrs.  Davies 
and  Card,  who,  on  April  20th,  wrote  to  Mr.  Smith 
as  follows :  — 


(a)  See  Murray  v.  East  India  Company^  5  6.  &  A.  204*. 
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"  Sir, — We  are  much  obliged  to  you  for  the  copy 
of  Mr.  Healing*^  letter,  and  of  your  answer,  upon 
which  we  have  seen  Messrs.  Davies  and  Card,  who 
instruct  us  to  say,  that  under  the  peculiar  circum- 
stances of  the  demand,  they  cannot  consent  to 
waive  any  objection  to  the  form  of  the  proceedings 
proposed  to  be  adopted/' 

No  other  express  intimation  of  any  intention  to 
hold  Davies  and  Card,  or  either  of  them,  liable^ 
was  given  till  after  the  judgment  recovered  against 
the  Company  in  Murray  v.  East  India  Company 
in  1821.  During  the  whole  course  of  the  original 
proceedings,  and  of  the  substituted  action  of 
Murray  v.  East  India  Company,  Davies  and  Card 
were  constantly  consulted  on  the  part  of  the  East 
India  Company,  and  received  intimation  of  every 
step  taken  in  the  cause ;  they  advised,  and  attended 
consultations  on  it  till  the  dissolution  of  their  part- 
nership, about  1815 ;  and  subsequently  to  that 
time  both  Card  and  Davies  were  consulted,  and 
acted  in  the  same  manner. 


Marryat  for  the  defendants.  The  issue  is,  whe- 
ther there  was  any  debt  due  from  Card  to  the  plain- 
tiflfe  so  as  to  charge  Card's  separate  estate  proveable 
under  the  commission.  He  then  proceeded  to  argue, 
1st,  That  there  was  no  debt  due  at  all ;  the  plaintiffi 
having  acted  with  full  knowledge  of  the  circum- 
stances, or,  at  least,  with  the  same  knowledge  that 
Card  had  :  for  no  one  knew  of  Hope's  death.  2dly, 
That  there  was  no  debt  due  from  Card  individually ; 
the  proper  action,  if  any,  being  an  action  of  money 
had    and    received,    against   Davies    and    Card. 
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Sdly,  That  the  action  against  Card^  if  any  could 
be  maintained,  would  be  an  action  for  the  tort 
committed  by  him  in  improperly  indorsing  the 
bills  ;  and,  therefore,  for  unliquidated  damages. 
4thly,  That  at  all  events,  there  being  a  debt  jointly 
due  from  Davies  and  Cardj  that  the  plaintifis  could 
not  prove  against  the  separate  estate  of  one,  ex- 
cept for  the  purpose  of  dissenting  from  his  certifi- 
cate :  and,  dthly.  That  at  all  events  it  could  not 
be  proved,  as  not  having  accrued  within  six  years 
of  the  act  of  bankruptcy  ;  for  the  statute  is  only 
prevented  from  operating  where  there  is  a  promise 
to  pay,  or  at  least  a  direct  acknowledgment  of 
Uahilityy  not  a  mere  admission  that  the  debt  is 
unpaid. 

t 
>  The  points  arising  on  the  nature  of  the  debt, 

and  its  proveability  under  the  commission,  were 

reserved,    by  the  concurrence  of  the  parties,  for 

the  opinion  of  the  Court ;  and  no  notice  therefore 

is  taken  of  them  here,  except  as  far  as  they  were 

necessarily  involved  in  the  remaining  question  as 

to  the  statute  of  limitations. 


1826. 


East  India 
Company 

V. 

PftiNcs  and 
Another. 


Abbott  Ld.  C.  J.  in  summing  up  to  the  jury 
on  that  question,  said,  that  for  the  purposes  at  least 
of  that  question,  the  words  of  the  issue  might 
be  considered  equivalent  to  these, — whether  there 
were  at  the  time  in  question  a  separate  debt  due 
from  Card  to  the  plaintiffs.  The  questions  arising 
on  the  bankruptcy  need  not  be  discussed  here; 
but  two  questions  necessarily  arise ;  first,  whether, 
independently  of  the  bankruptcy  and  statute, 
there  were  any  and  what  debt  due  from  Cktrd  to 
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the  plaintifis  ;  because  upon  that  question  will 
depend  the  construction  to  be  put  on  the  evidence 
given  to  take  the  case  out  of  the  statute :  and, 
secondly,  whether,  if  there  be  such  a  debt,  there 
is  evidence  to  take  it  out  of  the  operation  of  the 
statute. 


Independently  of  the  bankruptcy  and  statute  of 
limitations,  I  am  of  opinion  that  there  was  a  separate 
debt  due  from  Card  to  the  plaintifis.  The  money 
being  paid  under  a  mistake  of  fact  as  well  as  of 
law,  may  be  recovered  on  discovery  of  the  mistake 
of  fact,  that  is,  of  Mr.  Hope*s  death.  But  then 
the  defendants  say,  that  the  money  was  money  had 
and  received  by  Davies  and  Card  to  the  use  of  the 
plaintifis.  But  I  think  it  is  equally  correctly  de- 
scribed as  money  paid  by  the  plaintifl^  to  the  use 
of  Cardf  he  having  taken  upon  himself  to  give  a 
title  to  the  bill,  and  having  first  put  it  into  circulation. 

Then  as  to  the  statute  of  limitations,  it  appears 
that  the  action  by  Murray  was  commenced  more 
than  six  years  after  the  payment  of  the  bills;  that 
both  Davies  and  Card  were  informed  of  the  action, 
attended  consultations,  advised  on  the  mode  of 
proceeding,  and  were  continually  informed  of  the 
progress  of  the  action ;  but  that  no  intimation  was 
given  to  either  of  them  till  afler  judgment  was 
obtained  against  the  Company,  of  any  intention  to 
hold  them  or  either  of  them  liable,  unless  such  an 
intimation  be  contained  in  the  letter  of  the  17th  of 
April  1812.  If  such  an  intimation  were  then  given, 
the  conduct  of  the  party  receiving  it  would  have 
looked  strongly  like  an  acknowledgment 
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He  then  stated  that  letter  and  the  answer  re- 
turned to  it  by  Messrs.  Vizard  and  Hutchinson,  and 
then  said,  the  whole  question  resolves  itself  into 
this :  Are  you  of  opinion  that  Card  then  consented 
to  be  considered  as  liable  to  pay  to  the  East  India 
Company  ?  for  if  he  then  did,  you  must  clearly 
infer  from  his  continuing  the  same  conduct  after- 
wards, that  he  continued  to  contemplate  the  same 
liability.    The  present  defence  made  for  him  is  not 
merely  that  their  claim  is  barred  by  the  statute, 
but  that,  on  several  grounds  taken,  he  was  never 
liable  to  them,  and  this  may  be  material  for  your 
consideration  :  the  question  for  you  is,  whether  at 
the  time  that  he  received  this  intimation,  and  con- 
tinued acting  in  aid  of  the  plaintiffs,  he  considered 
himself  liable,  and  consented  to  be  so  considered. 

The  jury,   which   was   special,   found   for   the 
plaintiffii. 


1826. 


East  Indiji 
Company 

Prince  and 
Another. 


Tindal  S.  G.,  Scarlett j  Gumey^  Bosanquet  Serjt., 
and  Carter  for  the  plaintiffs. 

Marryatj  Campbell^  and  Evans  for  the  defend- 


ants. 


WEBBER  V.  VENN. 

Assumpsit.     Pleas,  the  general  issue,  and  statute 
of  limitations.     There  was  also  a  notice  of  set-off. 
A  verdict  was  taken  by  consent ;  but  Abbott 
Ld.  C.  J.,  after  stating  the  pleas  on  the  record,  and 
observing  that  there  was  also  a  notice  of  set-ofl^ 


Guildhall, 
Oc^si. 

Notice  of  set- 
off can  only 
be  g^en  wnere 
the  general 
issue  is  plead- 
ed, without 
any  other  plea. 
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said  that  it  ought  to  be  generally  known,  that  where 
any  plea  is  on  the  record  besides  the  general  issue, 
the  set-off  cannot,  by  the  terms  of  the  statute,  be 
taken  advantage  of,  unless  pleaded. 

Scarlett  and  F.  PoUock  for  the  plaintiff. 
Gumey  and  Holt  for  tlie  defendant 


See  Coulson  v.  Jones,  6  £sp.  N.P.  C.  50.  Tidd's  IVactice, 
697.  6th  edition,  2  Chitty,  PL  4*74*.  note  (A),  Sd  edition,  con- 
tra. 


GuiLDMAm     HAWSE  and  Another  v.  CROWE,  Assignee  of 
^"^'  ^''  RAMSBOTTOM. 


If  a  vendee  un« 
der  terms  to 
pay  for  goods 
on  delivery, 
obtains  pos- 
session of  them 
bv  giving  a 
check,  which 
is  afterwards 
dishonoured, 
he  gains  no 
property  in 
the  goods,  if 
at  the  time  of 
giving  the 
check  he  had 
no  reasonable 
ground  to  ex- 
pect that  it 
would  be  paid. 


Trover  for  tallow. 

The  plaintiffs  sold  the  tallow  in  question  to 
Ramsbottom  under  an  agreement,  the  principal  sti- 
pulations of  which  were,  that  the  goods  should  be 
delivered  in  London^  that  the  plaintiffs  should  give, 
fourteen  days*  notice  of  delivery,  and  that  Rams- 
bottom should  pay  for  them  on  delivery. 

On  the  day  of  delivery,  Ramsbottom  came  to  the 
counting-house  of  the  plaintifis,  asked  for  and  re- ' 
ceived  the  delivery  orders  for  the  tallow,  and  gave 
a  check  for  1400/.  drawn  by  himself  on  the  cashiei; 
of  the  Bank  of  England^  payable  to  the  plaintiffi. 
It  is  the  custom  of  the  Bank  of  England  never  to 
permit  overdrawing ;  and  accordingly,  Ramsbottom 
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having  on  that  day  only  2/.  16^.  6rf.  in  their  hands,  ^  1826. 
the  check  was  dishonoured.  The  plaintiffi  imme- 
diately gave  notice  to  the  warehouseman  in  whose 
custody  the  tallows  were,  not  to  deliver  j  but  the 
tallow  had  already  been  transferred  to  one  For^ 
rester.  Subsequently,  however,  the  transactions 
with  Forrester  were  rescinded,  and  the  warehouse- 
man delivered  the  tallow  to  Crowe^  as  assignee  of 
JRamsbotlom,  under  a  commission  of  bankrupt  issued 
against  Ramsbottom  in  the  mean  time. 

Abbott  Ld.  C.  J.  The  right  of  Forrester  to  the 
tallow  was  determined  before  this  action  was  brought, 
and  Crowe  claims  only  as  assignee  of  JRamsbottom. 
The  question  therefore  is,  whether  JRamsbottom^ 
when  he  obtained  the  delivery  orders  and  gave  the 
check,  intended  to  obtain  possession  of  the  tallow 
on  the  terms  of  the  contract,  namely,  **  payment 
on  delivery,"  or  not  If  he  had  reasonable  ground 
to  expect  that  the  check  would  be  paid,  the  trans- 
action was  not  fraudulent,  and  the  property  would 
pass  to  him :  if  he  had  not  reasonable  ground  for 
so  expecting,  the  transaction  was  fraudulent,  and 
the  plaintiffs  are  entitled  to  recover. 
Verdict  for  the  plaintiffs. 

Gurnet/  and  Campbell  for  plaintiffi. 
Scarlett  and  Bamewall  for  defendant. 


See  Gladstone  v.  Hadweh,  1  M.  &  S.  517.  Taylor  v.  Plumer^ 
S  M.  &  S.  562.  Noble  v.  Adamsy  7  Taun.  59.  Earl  of  Bristol  v. 
WUsmore,  1  B.  &  C.  514.    KUln/  v.  Wilson,  supra,  178. 
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Wwnmrsntt,  TULLOCK  V.  DUNN  and  Another,  Executors  of 
Nov.2.  HANLEY. 

agdnsrJe^erai  ^^"^  declaration  contained  the  usual  money  counts, 
executors,  stating  promises  both  by  the  testator  and  by  the 
L^fnd^sta-    executors.     Pleas,  general  issue,  statute  of  limit* 

ISo„:Pa.   atio°s»  a»d  a  set-off 

that  neither  a       The  tcstator  died  more  than  six  years  before  the 

ledgment  0^'  actiou  was  brought,  and  both  the  executors  had 
the  debt  by  all  within  six  vears  acknowledged  that  the  plaintiff's 

the  executors,  1       /»  ,  i  i  /.    t 

nor  an  express  demand  of  230/.  was  due,  and  one  of  them  ex- 
ofthl^,  takw  pressly  promised  that  it  should  be  paid.  The  others 
the  case  out  of  had  made  no  such  promise,  there  being  some  doubt 

the  statute :  1 

there  must  be  whether  the  payment  would  be  sanctioned  by  the 
J^m£I^ali.  family. 

Scarlett  for  the.  plaintiff  contended,  that  inas- 
much as  the  defendants  had  put  no  plea  on  the 
record  denying  assets,  they  must  be  taken  to  be 
in  a  condition  to  pay,  and  that  the  acknowledg- 
ment of  the  justice  of  the  demand  by  both,  and  the 
express  promise  of  one  of  them,  were  sufficient  to 
take  the  case  out  of  the  statute. 

Abbott  Ld.  C.  J.  I  am  of  opinion  that  the 
plaintiff  must  be  nonsuited ;  the  only  count  on 
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which  he  can  pretend  to  recover,  is  on  the  account       ^^26. 
stated  and  promise  to  pay  by  the  executors;   I      Tullock 
think,  as  against  an  executor,  an  acknowledgement     t\    ^'    a 
merely  is  not  sufficient  to  take  the  case  out  of  the   Another,  Ex- 
statute  ;  there  must  be  an  express  promise.   The     ^hIsZ.^! 
promise  by  one  only  is  not  enough  to  entitle  the 
plaintiff  to  recover ;  there  ought  to  be  a  promise  by 
both. 

Nonsuit,  (a) 

Scarlett  and  Lowes  for  the  pl^ntiff. 
Marryat  for  the  defendant 


(a)  See  the  judgments  of  the  learned  judges  in  Atkins  ▼• 
TredgoU,  2  R  &  C.  23. 


GEORGE  V.  PRITCHARD.  w.m.iK«m 

Nov. 

Assumpsit  on  a  special   agreement  to  sell  and  ^"nj^g^"^^^ 
assign  to  the  plaintiff  a  lease  of  a  public-house,  of  vendor  oF  a 
which   the  defendant   was  possessed,    and  other  de^osif^'^Hdd, 
premises,  for  the  sum  of  2850/. ;  with  an  averment  that  the  ven- 
that  the  defendant  undertook  to  make  out  a  good  bound  to  pro- 
and  perfect  title  to  the  lease.     There  were  also  the  5"^^^  ^^JjJ^ 

usual  money  counts.  without  an  ex- 

The  agreement,  on  which  the  action  was  brought,  latton  wThat 
contained  no  stipulation  for  the  defendant's  title.  ^^^^'• 
A  deposit  of  lOO/l   was  paid  under  it,  and   the 

VOL.  I.  F  F 
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1826.  defendant  produced  an  abstract  of  his  title  to  the 
premises,  without  any  account  of  that  of  the 
landlord.  The  attorney  for  the  plaintiff  insisted 
on  the  title  of  the  landlord  being  produced,  and 
on  refusal  rescinded  the  contract,  and  brought  this 
action  for  the  deposit.  The  lease  had  si3;ty-four 
years  to  run. 

Abbott  Ld.  C.  J.  I  think  this  action  is  not  main- 
tainable. On  looking  to  the  agreement,  I  do  not 
find  a  syllable  to  warrant  the  averment  in  the  de- 
claration, that  the  defendant  undertook  to  make 
out  a  good  title  to  the  lease.  Without  such  a 
stipulation,  a  party  selling  a  lease  is  not  bound  to 
produce  his  landlord's  title,  a  thing  which  in  most 
cases  would  be  utterly  impossible.  The  cases  the 
other  way  are  only  cases  in  equity  (a),  and  although  it 
might  be  true  that  a  vendor,  on  a  bill  for  a  specific 
performance,  could  not  compel  a  purchaser  to  take 
a  lease,  without  showing  the  lessor's  title,  still  I 
shall  hold  that,  in  a  court  of  law,  the  purchaser 
cannot  recover  his  deposit  on  account  of  such 
title  not  being  produced,  unless  the  vendor  has 
expressly  contracted  to  furnish  his  lessor's  title. 
The  plaintiff  must  be  called. 

Nonsuit 

Gvmey  and  F.  Pollock  for  the  plaintiff. 
Scarlett  for  the  defendant. 


(a)  PuroU  V.  Rayerj  9  Pricey  4>88.  and  the  cases  dted  there. 
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WEBBER  V.  NICHOLAS. 


Case  for  a  malicious  arrest 


Wstnuiratiit 
June  13. 


In  an  action 
for  a  malicious 
arrest,  the 

Wilde  Serjt  for  the  plaintiff  claimed  the  extra  plaintiff  can- 
costs  as  part  of  the  damages,  and  stated,  that  Lord  damag^^for 
EUenborough  had  decided  in  Sandback  v.  Thomas^  theextra  costs. 
1  Starkie,  N.  P.  C.  306.,  subsequentiy  to  the  case 
of  Sinclair  v.  Eldred,  4  Taunton,  7.>  that  such  costs 
were  recoverable. 


Best  C.  J.      I   should  myself  have    thought 
that  my  Lord   EUenborougV^   opinion   was  the 

FF  2 
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correct  one ;  but  I  must  hold  myself  bound  by  the 
decision  of  this  Court,  against  the  authori^  of 
a  single  judge  at  Nisi  Prius. 

Verdict  for  the  plaintiff,  (a) 

Vaughan  aqd  Jfilde  Serjts.^  and  Chitty^  for  the 
plaintiff 
Spankie  Serjt  and  Short  for  the  defendant. 


(a)  Doe  ▼.  Davu^  1  Esp.  358.    Purton  v.  Honnor^  1 B.  ft  P. 
205. 


WMTMIlfSTXBy 

June  80. 

The  plaintiff* 
rep;ured  cer- 
tain leasehold 
premises  held 
by  the  defend- 
ant under  a 
covenant  to 
repsur,  on  a 
parol  pronuse 
by  the  defeQ^- 
ant  to  astjgn 
him  his  lease : 
Held^  that  the 
defendant, 
upon  refusal 
to  assign,  was 
liable  on  an 
implied  as- 
tumptit  to  pay 
the  plaintiff  for 
such  repairs. 


GRAY  V.  HILL. 

* 

jissuMPsiTj  on  a  special  agreement,  to  assign  to 
the  plaintiff  a  lease  of  certain  premises^  of  which 
the  defendant  was  possessed,  in  consideration  that 
the  plaintiff  would  put  the  premises  in  good  and 
sufficient  repair,  within  the  covenant  of  the  defend- 
ant in  the  lease.  Averment,  that  the  plaintiff  did 
put  the  premises  in  repair,  and  breach  ths^t  the 
defendant  refused  to  assign  the  lease.  There  w^ 
a  count  for  work  and  labour,  and  the  usual  njtoney 
counts. 

It  was  proved,  that  the  premises  had  been  fid- 
mitted  by  the  defendant  to  be  in  extreme  want  of 
repair,  and  that  the  landlord  had  given  the  defend- 
ant notice  of  his  intention  to  sue  him  on  the  cove- 
nant, unless  the  premises  were  put  into  smfficient 
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repair  within  a  certain  time.  Upon  this  it  was  ^  1888. 
verbally  agreed  between  the  plaintiff  and  the 
defendant,  that  the  plaintiff  should  repair  the 
premises,  and  the  defendant  would  assign  his  lease 
to  him.  The  plaintiff  expended  a  considerable 
sum  of  money  on  the  premises,  arid  put  them  in 
complete  repair.  Upon  his  demanding  an  assign- 
ment of  the  lease,  the  defendant  refused. 

Vaughan  Seijt  for  the  defendant,  contended, 
that  the  agreement  was  void  under  the  statute  of 
frauds,  and  the  plaintiff  could  therefore  not  recover 
damages  for  the  breach  of  it ;  the  plaintiff  under- 
took the  repairs  under  the  promise  of  an  assign- 
ment, which  promise  was  not  binding. 

Wilde  Serjt  The  defendant  has  had  the  benefit 
of  the  plaintiff's  labour,  and  money  expended  afr-* 
his  request,  and  though  he  is  not  legally  liable  to 
assign  the  lease,  the  law  upon  his  refusal  implies  a 
promise  to  compensate  the  plaintiff.  S  Phillipps's 
Evidence,  67. 

Best  C.  J.  The  objection  is  a  most  dishonest 
one,  but,  if  legal,  must  prevail.  The  4th  section  of 
the  statute  is  decisive  against  the  plaintiff  on  the 
special  count,  but  I  think  the  plaintiff  entitled  to 
a  verdict  on  the  others.  The  plaintiff  has  expended 
this  money  for  the  benefit,  and  at  the  instance  of, 
the  defendant ;  the  law  will  therefore  imply  a  pro- 
mise not  touched  by  the  statute,  nor  within  the 
danger  of  perjury  guarded  against  by  it;  the 
agreement  is  executed  on  the  part  of  the  plaintifl^ 

F  p  3 
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1826.  ^     and  the  defendant  is  legally  liable  to  remunerate 
him  for  what  he  has  done. 

The  cause  was  then  referred. 

Wilde  Serjt.  and  Chittt/  for  the  plaintiff. 
Vaughan  SeijU  and  Justice  for  the  defendant 


w«TMn.««^  WAKLEY  V.  JOHNSON. 

June  21. 

for Zd^^"     Case  for  a  libel. 

rai  evidence  The  libel  Complained  of,  was  published  in  a 
tiff  hSlTeS  P^riocUcal  work  called  the  Medico^Chirurgical 
J.^habit  of  Journal^  to  which  the  defendant,  a  physician,  was 
defendant  is  a  Contributor.  The  plaintiff  was  editor  of  another 
inadmiMibie.    medical  and  surgical  work,  called  the  Lancet ^  and  a 

witness  for  the  plaintiff  was  asked  in  cross  examin- 
ation, whether  he  did  not  know  that  the  plaintiff 
had  frequently  published  in  the  Lancet  matters 
reflecting  on  the  character  of  the  defendant. 

The  question  was  objected  to  by  the  counsel  for 
the  plaintiff,  on  the  authority  of  May  v.  Brown, 
S  B.  &  C.  113.,  and  it  was  argued  that  such  libels 
were  the  subject  of  cross  actions,  and  the  question 
involved  the  opinion  of  the  witness  on  writings 
which  ought,  if  admissible  at  all,  to  be  submitted  to 
the  jury. 

For  the  defendant,  Vaughan  and  Wilde  Serjts. 
contended,  that  in  May  v.  Brown  such  evidence 
was  received  at  Nisi  Prius,  and  not  decided  against 


V. 
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in  the  arguments  m  banco  ;  that  such  evidence  ^  ^^^ 
was  received  in  mitigation  in  Firmerty  v.  Tipper^  Wallet 
2  Campb.  76. ;  that  if  the  libel  complained  of  be  in 
letters,  other  parts  of  the  correspondence  are  ad- 
missible; that  here  the  parties  were  engaged  in 
hostile  discussions,  and  the  effect  on  readers  of  the 
libel  published  by  the  defendant  would  be  ma- 
terially affected  by  the  knowledge  that  they  were  so 
engaged. 

• 

Best  C.  J.  The  question  is  too  extensive,  and 
calls  on  the  witness  to  give  his  opinion  on  any  libels 
the  plaintiff  may  at  any  time  have  published  of  the 
defendant  in  the  Lancet.  Such  libels  are  the  sub- 
ject of  cross  actions,  and  the  proper  remedy  of  the 
defendant  was  to  have  appealed  to  the  laws  of  his 
country,  and  not  to  have  sought  redress  by  libelling 
the  plaintiff.  The  case  of  May  v.  Brown^  though 
it  decides  that  particular  libels  are  inadmissible, 
does  not  in  express  terms  determine  the  general 
question  to  be  inadmissible,  but  I  think  the  judg- 
ments of  the  learned  judges  in  that  case  fairly  war- 
rant this  conclusion.  In  cases  of  oral  slander, 
slanderous  words  of  the  plaintiff,  spoken  at  the  same 
time,  are  admissible ;  and  so  are  letters  in  a  corre- 
spondence relating  to  the  same  subject  matters. 
The  question  here  is  not  so  limited,  and  cannot 
be  put. 

Denmaii  C.  S.  and  KcUy  for  the  plaintiff. 
Vaughan  and  Wilde  Seijts.  for  the  defendant 


F  F  4 


CASES  AT  NISI  PRIUS,  C  P. 


ADJOURNED  SITTINGS  IN  LONDON. 


GciLDMu,  CHINN  V.  MORRIS. 

June  S8. 

In  trespass  for  Trespass,  foF  an  assault  and  false  imprisonment. 
^ir^^.  Plea,  not  guUty. 

private  indi-  The  defendant  had  given  the  plaintiff  in  chaige 
denceofrea*  to  a  constable  foF  felony :  the  constable  took  the 
d^df  JK  plaintiff  to  a  police-office,  where  the  ma^strate  dis- 
tiTs  having     misscd  the  charge. 

been  guilty  of  ^ 

felony,  is  ad- 

'"S^u?"'      Spankie  Seijt,  for  the  defendant,  admitted  that 
in  reduction     he  had  not  sufficient  evidence  to  prove  the  felony, 
o  damages.      ^^^  proposed  to  show  that  the  plaintiff  had  rea- 
sonable ground  of  suspicion. 

JVilde  Seijt.  objected  that  such  evidence  was  in- 
admissible in  this  form  of  action ;  ♦  it  might  be 
otherwise  in  case  for  a  false  charge  and  defamation. 

Best  C.  J.     I  think  this  evidence  admissible  in 
reduction  of  damages. 
Verdict  for  the  plaintifi^  one  farthing  damages,  (a) 

Wilde  Serjt.  and  J.  Wilde  for  the  plaintiff. 
Spankie  Seijt.  for  the  defendant 


(a)  Selwyn's  Nisi  Prius,  910>  911.     Starkie  on  ETidencei 
Part  IV.  823. 


on 
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ATTWOOD  and  Others  v.  GRIFFIN  and        GnoDHAtL, 

Another.  •^•"^  ^»- 

Assumpsit  against  the  acceptors  of  a  bill  of  ex-  A  bondjide 
change  for  6OO/.  stated  in  the  declaration  to  have  bUio?«-* 
been  drawn  payable  to  one  Peter  Groves  or  his  change,  ae- 

ceptedpavBole 

order,  and  accepted  by  the  defendant  so  drawn,  to  (biank)  or 
and  indorsed  by  the   said  Peter  Groves  to  the  ^^  Ws'^w?" 

plaintiffs.  name  a«  payee, 

It  appeared  in  evidence,  that  the  bill  was  drawn  the  same,  and 
and  accepted,  payable  to  {blank)  or  order,  without  {^®j^'*}jj^, 
the  name  of  any  payee ;    that  it  was  bond  Jide  in  that  form, 
negotiated  to  Peter  Groves^  who  inserted  his  own 
name,  and  indorsed  it  to  the  plaintiffs.  * 

Spankie  Serjt,  for  the  defendants,  contended,  that 
the  alteration  made  in  a  material  part  afler  the  bill 
was  accepted  made  it  void ;  that  the  insertion  of 
the  name  of  a  payee  made  the  bill  of  a  different 
character,  the  indorsement  of  such  payee  being 
necessary  to  its  circulation ;  whereas  a  bill  ac« 
cepted  in  blank  would  be  at  most  but  payable  to 
bearer  j  Master  v.  Miller,  4  T.  R.  320.  5  T.  R. 
367. ;  and  that,  at  all  events,  there  was  a  variance 
between  the  bill  set  out  and  the  one  really  ac- 
cepted by  the  defendant. 

For  the  plaintiff  it  was  answered,  that  a  person 
who  accepted  a  bill  in  blank  gave  authority  to  any 
bond  Jide  holder  to  insert  his  name  as  payee ;  that 
such  an  alteration  merely  pursued  such  authority, 
and   did  not  alter  the  character  of  the  bill,  or 


426 


CASES  AT  NISI  PRIUS,  C-P. 


1826.       the  liabilities  on  it     Cntchley  v.  Clarance^  2  M. 

Attwooo  and  ^  ^'  ^* 


Others 

Gbiffin  and 

Another. 


Best  C.  J.  I  think  the  objecticm  not  valid. 
The  only  difficulty  I  have  had  is  in  the  misde- 
scription, but  the  case  cited  for  the  plainti£&  decides 
every  point :  it  is  true  that  there  the  bill  was  de- 
clared on  both  ways,  but  my  Lord  EllenborougVs 
judgment  is  express,  that  one  who  accepts  a  bill  in 
this  form  undertakes  to  be  answerable  for  it  in  the 
shape  of  a  bill.  That  being  so,  he  undertakes  to  be 
answerable  for  it  in  the  form  which  a  hondjide 
holder  has  a  right  to  give  it,  and  the  description  in 
the  declaration  is  made  out  against  him.  No  new 
stamp  is  necessary ;  the  first  stamp  gives  authority 
for  the  insertion. 

Verdict  for  the  plaintiffi. 

Wilde  Serjt  and  F.  Pollock  for  the  plaintifis. 
Spankie  Serjt.  for  the  defendants. 


T3L 


GOTLDBALty 
Ncv^  4. 

A  joint  and 
leveral  pro- 
missory note, 
at  a  shorter 
date  than  nx 
months,  siffned 
hj  more  tnan 
nx  individuals, 
not  appearing 
to  be  made  by 

Talid  in  law. 


PERRING  and  Others  v.  DUNSTON. 

This  was  an  action  on  a  joint  and  several  promis- 
sory note.  The  note  appeared  to  be  signed  by 
seven  persons  besides  the  defendant,  and  was  for 
1000/.  payable  at  three  months  to  plaintifis  or 
order. 

persons  in  partnership  for  the  purposes  of  banking,  itay  be  good  and 
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AdamsSer^tt  for  the  defendant,  objected,  that  the       1826. 
note  was  void,  being  on  the  face  of  it  an  infringe-  pbreino  and 
ment  of  the  privilege  granted  to  the  Bank  of  Eng-      Othew 
land,  under  21  G.  3.  c.  60.  s.  IS.,   and  he   cited     Dunston. 
Brought  on  v.  Manchester  Waterworks^  3  B.  &  A.  1. 
and    he    distinguished  this   case  from  Wigan  v. 
Fowler,  1  Stark.  N.  P.  C.  459.  on  the  ground  that 
in  that  case  the  note  did  not  appear  on  the  face  of 
it  to  be  made  by  more  than  six  persons. 

Best  C.  J.  I  agree  with  the  opinion  given  by 
my  Lord  EUenborough  in  Wigan  v.  Fowler,  and  I 
think  that,  taking  all  the  Bank  acts  {a)  together, 
the  object  of  the  legislature  was  to  give  protection 
against  rival  Banks  only.  It  does  not  appear  that 
this  note  has  any  relation  to  persons  in  partnership 
for  the  purposes  of  banking.  The  case  of  Broughton 
V.  Manchester  Waterworks  goes  upon  the  fact  of 
the  defendants  being  a  corporation.  I  think  the 
note  valid. 

Verdict,  by  consent^  for  the  defendant's  pro- 
portion, (i) 

Taddy  Seijt.  and  Campbell  for  the  plaintiff. 
Adams  Serjt.  for  the  defendant 


(a)  8  &  9  W.  &  M.  c.  20.  6  Anne,  c.  22.  8. 9.  15  G.  2.  c  13. 
8.5.    21  G.3.  C.60.  8.12. 

(h)  The  clau8e  in  the  15  G.  2.  c.  13.,  which  incapacitates  cor- 
porations or  partnerships  of  more  than  six  persons  from  being 
acceptors  of  bills  of  exchange,  or  making  promissory  notes, 
draws  no  distinction  between  the  two  classes  so  incapaci- 
tated.   It  seems,  therefore,  that  the  case  of  Wigan  v.  Fatvlert 
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1  Surk.  N.  P.CU59.9  if  recognisdl  as  01  authority  to  riioilr  tliat 
partoerships  of  more  than  six  persons  may  accept  billsy  or  make 
Dotesy  unless  they  are  established  for  banking  purposes*  would 
equally  prove  that  corporations,  iSot  established  for  banking 
purposes,  may  do  so  also,  as  far  at  least  as  any  dbjectite  aritfilg 
on  the  Bank  acts  is  relied  on  to  prevent  them«  Ln  tire  case^ 
however,  of  Broughton  v.  Manchester  IVateftoorks  Companj^ 
S  B.&  A.  L,  the  illegality  of  such  acceptances  by  corporations 
wias  assumed  by  all  the  judges,  and  as  they  ill  concorr^  m 
distinguishing  that  case  from  Wigah  v.  Fawlery  oh  tlie  grotind 
that  in  Wigan  v.  Fowler  the  irr^ularity  did  not  appear  on  thd 
face  of  the  note,  and  on  that  ground  ofdy^  it  is  clear  that  they 
considered  the  note  there  as  really  irregular  under  the  Bank  acts. 
The  reasons,  therefore,  given  by  Best  €•  J.  in  favour  dt  die 
validity  of  the  note  in  the  principal  case,  seem  opposed  to  the 
opinion  of  the  judges  in  Broughton  v.  Manchester  WaUrmofis 
Company.  But,  even  if  the  authority  of  that  case  be  adhered 
to,  the  decision  in  the  principal  case  seems  right,  on  the  ground 
that  the  making  of  a  pronissoiy  note  by  more  than  six  persooiy 
not  appearing  by  the  terms  of  the  note,  or  in  any  way  shown,  td 
be  connected  together  in  any  other  transaction,  is  not  a  making 
of  a  note  by  persons  *'  united  or  to  be  united  in  covenants  or 
partnership  exceeding  the  number  of  six  persons,"  according  to 
the  wordi  of  the  statute. 
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WESTERN  CIRCUIT.  —  EXETER. 

Coram  LiTTIfKOALB  J. 


SNOOK  V.  SOUTHWOOD. 

This  was  an  issue  on  a  mandamus. 

The  plaintiff  had  obtained  a  special  jury,  but  by 
some  mistake  the  distringas  was  not  sent  into  the 
country  in  time,  and  the  jury  were  not  properly 
summoned ;  seven  however  attended,  and  on  the 
counsd  for  the  plaintiff  praying  a  tales,  Wilde 
Serjt,  for  the  defendant,  objected,  that  the  trial 
ought  not  to  proceed,  and  contended,  that  by  the 
6  G.  4.  c.  50.  s.  SO.  the  parties  were  bound  to  try 
by  the  jury  struck  and  summoned  according  to  the 
act ;  that  the  defendant  had  relied  on  the  plaintiff 
taking  care  that  the  special  jury  should  be  properly 
summoned,  or  he  would  have  himself  obtained  one ; 
that  allowing  the  trial  to  proceed  would  enable  a 
party  ^t  all  times  to  deprive  the  other  side  of  the 
advantage  of  a  special  jury ;  and  he  stated  that 
Burrotigh  J.,  at  the  preceding  circuit  at  fVin- 
Chester,  refused  to  try  an  information  by  the 
Attorney-General,  because  the  distringas  for  the 
special  jury  had  not  been  sent  in  time  properly  to 
sunmoa  the  ^dal  jury. 


EXBTSB, 
July  94. 

Where  the 
plamtiffhad 
obtuned  a 
special  jury, 
but  had  neg- 
lected duly  to 
summon 
them:  Held, 
on  the  de- 
fendant &  ob- 
jecting to  pro- 
ceeding in  the 
cause,  that  on 
the  appear- 
ance of  some 
of  the  special 
jurors  tne 
plaintiff*  was 
entitled  to 
pray  a  tales, 
andtopropeed 
in  the  trial. 


SOUTHWOOD. 
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1826.  For  the  other  side  it  was  argued,  that  the  plain- 

Snook  tiff  only  was  prejudiced  by  his  own  negligence  in 
not  having  a  full  special  jury,  the  defendant  not 
having  applied  for  a  special  jury,  which  he  ought 
to  have  done,  if  he  sought  to  have  the  advantage  of 
one ;  that  the  case  relied  on  proceeded  on  the 
ground  of  its  being  a  criminal  case. 

LiTTLEDALE  J.,  afler  consulting  with  Gaselee  J., 
said  that  the  cause  ought  to  proceed ;  that  it  was 
not  uncommon  for  both  parties  to  summon  a  special 
jury,  in  order  to  secure  their  attendance. 

The  cause  was  proceeded  in,  and  a  verdict  taken 
for  the  plaintiff  subject  to  a  special  case,  (a) 

Merewether,   Bernard^   and  Coleridge  for  the 

plaintiff. 
Wilde  Seijt.,  C.  F.  Williams^  and  Manning  for 

the  defendant. 

(a)  HoU  ▼.  MeddMcroft,  4  M.  &  S.  467. 


ExKTEE,  POMEROY  V.  BADDELEY. 

When  the       Xhis  was  an  issue  from  the  Vice-Chancellor,   to 

witnesses  ma  .     .  •  «  • 

cause  are  oi^    try  whether   a  commission   of  bankrupt   against 
^m,^Sie^/t.  Roger  Pomeroy  the  younger  was  good  and  valid 

torneyinthe    inlaw, 
cause  may  re- 
main,  ana  be 

SkdSSirit.      ^^^  ^^^^'  *°'"  *^®  defendant,  applied  to  the 
new.  Court,  that  the  witnesses  intended  to  be  called  on 
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both  sides  should  go  out  of  Court.     WilUams  in-       1826. 

sisted  that  the  attorney  for  the  defendant,  whom  it  poMiaoT* 
was  intended  to  call  for  the  defendant,  should         v. 
leave  the  Court,  or  he  would  not  be  received. 

On  Wilde  Serjt.  stating  that  the  attendance  of 
the  attorney  was  necessary  to  enable  him  to  con- 
duct the  cause,  Littledale  J.  said  that  an  attorney 
was  not  within  the  rule,  and  might  remain,  and  still 
be  admissible  as  a  witness,  his  assistance  being 
in  most  cases  absolutely  necessary  to  the  proper 
conduct  of  a  cause,  (a) 

Verdict  for  the  defendant. 

C  F.  WiUiamSj  Selwyn^  and  Manning  for  the 
plaintiff. 

Wilde  Seijt,  Merewether^  and  Erskine  for  the 
defendant. 


(a)  Cont.  Rex  v.  Webb^  coram  Best  J.  1819.  Stark.  Evidence, 
Part  IV.  1733;  where,  however,  it  does  not  appear  that  appli- 
cation was  made  to  allow  the  witness  to  remain. 


4dS  CASES  AT  NISI  FEIVS, 

1626. 

55^  REX  t;.  ELLIS. 

Anexamin-  This  WHS  ao  indictment  for  felony,  which  had 
•^on  ^  *^  been  removed  by  certiorari  into  the  Court  of  King's 
with  a  felony.  Bench,  and  was  sent  down  for  trial  by  writ  of 

mUe,  by  qao-  The  examination  of  the  prisoner,  taken  before 
P'u,^^  the  committing  magistrate,  was  offered  in  evidence. 
u,Dotwith.  i^  appeared  that  part  of  the  examination  was 

ttaoding,  ad-  ^      *  *  * 

miflsibie  in  eiri-  elicited  by  questions  put  by  the  magistrate,  the 

^^  prisoner  having  claimed  the  right  of  his  attorney's 

attendance  and  assistance,  which  the  magistrate 

had  refused  to  permit     No  threat  or  promise  was 

used  by  the  magistrate* 

It  was  objected  by  Wilde  Seijt.,  on  the  authority 
ofRej;  V.  Wilson,  1  Holt,  N.  P.  C-  597-,  that  an 
examination  so  obtained  was  inadmissible  against 
a  prisoner, 

LiTTLEDALE  J.  It  is  Stated  in  Starkie^s  Evidence, 
Appendix,  Part  I V,  52.,  where  the  case  quoted  is 
also  noticed,  that  Mn  J.  Holroyd  received  an 
examination  to  which  there  was  this  objection ;  I 
think  his  decision  the  correct  one,  and  that  the 
evidence  is  upon  principle  admissible. 

His  Lordship  then  suggested,  that  as  the  prisoner 
had  been  refused  professional  assistance,  the  case 
should  not  be  further  pressed :  this  was  assented  to 
by  the  counsel  for  the  prosecution,  and  the  prisoner 
was  acquitted. 
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C.  F.  William,  Ikfrrel,  and  Coleridge,  for  the  1826, 

prosecution.  ^j^ 

Wilde  Seijt  and  Praed  for  the  prisoner.  •• 


WELLS. 


Coram  Littlbdalb  J. 


in- 


REX  V.  DOWLING  and  Another.  Welu. 

Indictment  for  highway  robbery,  laying  the  of-  Inanindiot. 
fence  in  the  parish  of  St.  Thomas,  Pensford,  in  the  Tony,  i^L  ooi 
county  of  Somerset.  necciiaiy  w 

*^  prove  manm 

dvely,  for  lh9 

Bompas,  objected  that  there  was  no  proof  for  the  thattuS?' 
prosecution,  that  there  was  any  such  parish  in  the  ^Jf^^^ 
county,  all, the  witnesses  swearing  to  the  parish  dictm^mt 
ofPensford,  and  not  St.  Thomas,  Pensford.     '  SiJ^i?- 

LiTTLEDALE  J.  The  objection  is  not  valid :  I  once 
reserved  a  case  from  the  Oxford  circuit  on  this 
ground ;  a  great  majority  of  the  Judges  held,  that 
it  was  not  necessary  to  prove  affirmatively  in  the 
case  for  the  prosecution,  that  such  a  parish  as  that 
laid  in  the  indictment  exists  within  the  county; 
and  they  expressed  a  doubt  how  they  should  hold^ 

VOL.  I.  Q  Q 
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1826.       even  where  it  was  proved  negatively  for  the  pri- 

^^^        soner  that  there  was  no  such  parish. 
V.  Prisoners  acquitted. 

DowMNO  and 
Another. 

Bompas  for  the  prisoners. 


WELLS. 


Coram  Gaseleb  J. 


Wells,      BUSHEL  and  Others,  Assignees  of  W.  MILLS; 
^•^  '  '•  a  Bankrupt,  v.  BARRETT. 

A  judgment        IROVER. 
for  conspiracy, 
to  bribe  a  per- 

ion(8ummoned  For  the  plaintiff,  the  bankrupt,  who  bad 
^^information  received  his  certificate  and  released  his  assignees, 
against  the      ^as  Called   as   a    witness.     He   was  objected   to 

revenue  laws,)  .  ,.      ^  u  r  -    r  rW  ^ 

not  to  appear  as  incompetent  by  reason  of  infamy,  xo  support 
justices  of  the  *^®  objection,  an  examined  copy  of  a  judgment  of 
peace,  renders  the  Court  of  King's  Bench,  against  the  said 
comocted'in-  W.  Mills  and  Samuel  Pain,  on  an  information  by 
competent  as    ^[^q  Attomev  General,  was  put  in.    The  information 

a  witness*  *^  * 

charged,  that  a  certain  information  was  laid  before 
two  justices  of  the  peace  against  the  said  fV.  Mitls, 
for  harbouiing  and  concealing  smuggled  spirits^ 
whereby  a  forfeiture  of  100/.  had  accrued  to  the 
informer ;  that  one  J.  Htmt  was  summoned  to 
appear  as  a  witness  before  the  said  justices,  on  the 
bearing  of  the  said  information ;  and  that  the  said 
fV.  Mills  and  Samuel Painy  wicked ly. and malici-^ 
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ously  intending  to  obstruct,  &c.  the  due  course  of 
law  and  justice,  did  wickedly,  and  maliciously, 
and  unlawfully  conspire,  &c.  to  persuade  and 
hinder  the  said  Hunt  from  appearing  as  a  witness ; 
and  in  pursuance  of  such  conspiracy  did  promise 
the  said  Hunt  a  certain  sum  of  money,  to  induce 
him  to  absent  himself  &c*,  and  the  said  Hunt  did 
in  consequence  of  such  unlawful  persuasion  absent 
himself,  &c, ;  of  which  offence  the  said  W.  Mills 
and  Samuel  Pain  were  convicted,  and  the  said 
W.  Mills  was  adjudged  to  pay  a  fine  of  200/. 

In  support  of  this  objection,  it  was  contended 
that  the  witness  stood  convicted  of  an  offence,  the 
tendency  of  which  was  to  introduce  falsehood  into 
the  course  of  justice,  and  to  obstruct  the  due 
administration  thereof;  and  Clancey's  case,  For^ 
fescue^  S08.,  was  relied  on  as  directly  in  point 

For  the  plaintiff  it  was  argued,  that  in  Gancey's 
case  the  witness  had  received  an  infamous  judg- 
ment, and  that  in  that  case  the  judicial  proceeding, 
from  which  the  witness  had  been  bribed  to  absent 
himself^  affected  life. 


1826. 


BvsBEL  and 
Others 

V, 

Babebtt. 


Gaselee  J.,  after  consulting  with  Littledale  J., 
said,  I  entertain  no  doubt  on  the  subject;  the 
essence  of  the  offence  of  which  the  witness  is 
convicted  is  the  attempt  to  pervert  the  course  of 
justice,  and  that  by  corrupting  a  witness.  The 
magnitude  of  the  judicial  proceeding  which  it  is 
attempted  to  obstruct  is  immaterial ;  the  attempt 
to  pervert  is  the  same,  whether  it  be  on  a  charge 
for  high  treason  or  a  misdemeanour :    nor  is  it 
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Odien 


18%.       necessary  that  the  crime  be  visited  with  an  in&motis 

BvsHELaiKi  judgment.     This  is  directly  within  the  principle  of 

Clancof^s  case,  and  the  witness  must  be  rejected. 


Taunton  and  C  F.  Williams  for  the  plaintifl^ 
Wilde  Serjt  and  Jeremy  for  tlie  defendanL 


BRISTOL. 


BmirroLy 

• 

In  aafumpstt 
fi>r  the  breach 
of  warranty  of 
soundness  of  a 
horse,  the  de- 
fendant having 
fefiised  to  take 
back  the  horse, 
the  plaintiff  is 
entitled  to  re- 
coyer  for  the 
keep,  for  such 
time  only  as 
would  be  re- 
quired to  re- 

,  sell  the  horse 
to  the  best 

•  advantage. 


Coram  LmrLBDALB  J. 

MCKENZIE  V.  HANCOCK. 

This  was  an  action  of  assumpsit  on^  the  warranty 
of  a  horse.  The  declaration  contained  the  usual 
allegation,  that  ^*  the  plaintiff  had  been  put  to 
great  charges  and  expence  in  and  about  the  feed- 
ing, keeping,  and  taking  care  of  the  horse.'' 

It  was  proved  on  the  part  of  the  plaintiff  that 
he  had  offered  to  return  the  horse  to  the  defendant 
on  discovering  its  unsoundness,  but  that  the 
defendant  refused  to  receive  him.  The  plaintiff 
also  gave  evidence  of  the  expences  of  keeping  him 
till  the  commencenient  of  the  action. 

LiTTLEDALE  J.,  in  his  directions  to  the  jury, 
said,  that  with  respect  to  the  expences  of  keeping 
the  horse,  though  ia  contrary  doctrine  very  generally 
prevailed,  he  was  of  opinion  that  the  plaintiff  was 


V, 

Hancock. 
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entitled  to  recover  these  expences  for  such  a  period  ^  1826.  ^ 
only  as,  under  all  the  circumstances  of  the  case,  the  m'Kenzie 
jury  might  fairly  consider  a  reasonable  time  for  the 
purpose  of  re-selling  the  horse  ;  that  the  practice  of 
recovering  damages  for  the  keep  of  the  horse  in 
actions  of  this  sort  was  entirely  of  modern  date. 
According  to  the  old  doctrine,  it  was  the  duty 
of  the  purchaser,  upon  refusal  of  the  seller  to 
rescind  the  contract  by  taking  back  the  horse,  to 
sell  him  immediately;  and  for  this  reason,  declara- 
tions in  actions  upon  warranties,  in  the  old  entries, 
contain  no  statement  of  such  damages.  He 
thought,  however,  that  the  plaintiff  was  entitled  to 
recover  these  expences  for  so  long  a  time  as  might 
reasonably  be  occupied  in  endeavouring  to  sell  the 
horse  to  the  best  advantage. 

Verdict  for  the  plaintiff. 

C.  F.  Williams  and  Carter  for  the  plaintiff 
Wilde  Seijt.  and  Gunning  for  the  defendant 
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PRINCIPAL    MATTERS 


ABANDONMENT. 

When  a  vessel  has  been  driven  on 
shore,  and  so  damaged  as  to  be 
unfit  to  proceed  on  her  voyage 
without  incurring  an  expence  in 
repairs  equal  to  lier  value:  Held, 
that  the  insured  may  recover  for  a 
total  loss,  although  no  notice  of 
abandonment  had  been  given  to  the 
underwriters*  Cambridge  v.  An- 
derson,  Page  60 

ACTION. 

See  Ancient  Lights.  Assumpsit. 
Bills  of  Exchange,  10.  Bubble. 
Consequential  Damage.  Hus- 
band AND  Wife,  1.  Practice,  20. 
Sale,  2.     Sheriff. 

1.  A  foreign  donsiil,  resident  in  Eng- 
land, and  receiving  a  salary  from 
his  own  government,  caivnot  main- 
tain an  adtion  for  the  trouble  and 
labour  he  has  been  put  to,  in  trans- 
acting business  for  merchants  here, 
in  which  he  acted  as  the  officer  of 


his  own  government,  and  in  confor- 
mity to  their  express  instructions. 
De  Lema  v.  Haldimand^  P&ge  45 
2.  The  withdrawing  a  juror  by  con- 
sent of  the  parties  is  no  bar  to  a 
future  suit  on  the  same  cause  of 
action.     Sanderson  v.  Nestor^    402 

ADMISSIONS. 
See  Bills  of  Exchange,  4. 

Held,  that  a  qualified  acknowledg- 
ment of  a  sum  due  to  the  plaintiff 
would  not  entitle  him  to  recover 
upon  a  count  on  an  account  stated. 
Evans  v.  Verity^  239 

• 
ADVERSE  WITNESS. 

On  the  trial  of  an  issue  from  the  Court 
of  Chancery,  with  power  to  the 
plaintiff  to  examine  the  defendant 
as  a  witness :  Held,  that  as  a  mat- 
ter of  right,  plaintiff's  counsel 
might  cross-examine  the  defendant, 
although  called  as  his  witness ;  the 
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INDESL 


defendant  standing  in  a  situation 
necefwarily  adverse.  Clarke  ▼. 
Sqffisry>  Page  126 

AFFroAVIT. 

1.  A  party  may  be  indicted  for  per- 
jury in  an  flmdavit,  which  cannot, 
from  certain  omissions  in  the  jurat, 
be  received  in  the  court -for  which 
it  is  sworn,  the  perjury  being  held 
complete  at  the  time  of  swearing. 
Bex  v.  Haileyy  94 

2«  In  an  indictment  for  perjury,  in  an 
answer  to  a  bill  in  Chmicery :  Held, 
that  the  recital  in  the  jurat  of  the 
place  where  the  answer  purports  to 
be  sworn,  is  sufficient  proof  that 
the  oath  was  administered  at  the 
place  named«  Rex  o.  Spencer ^     97 

AGENT. 
See  Principal  and  Agent. 

AGRBBMfiNT. 

See  Contract  1,  2.  Evidence,  2, 3. 
Landlord  AND  Tenant,  3.  Prim- 
age.   Sale,  3* 

The  defendant,  by  a  written  agree- 
ment, expressed  to  be  made  by 
himself  on  behalf  of  A.  B.  of  the 
one  part,  and  the  plaintiff  of  the 
other  part,  stipulated  to  execute  a 
lease  of  certain  premises  to  the 
plaintiff.  These  premises  were 
proved  to  belong  to  A.  B. :  Held, 
that  the  defendant  was  personally 
liable.    NoHon  v.  Herrony         229 

AMENDMENT. 
See  Costs. 

ANCIENT  LIGHTS. 

Where  the  owner  of  a  house  divided  it 
into  two  tenements,  and  let  one  of 
them :  Held,  that  the  lessee  was 
liable  to  an  action  on  the  case  for 
obstructing  windows  existing  in  the 
landlord's  house  at  the  time  of  the 


demise,  thoueh  of  recent  oon« 
struction,  and  though  no  stipnla- 
tion  was  made  against  the  obstruc- 
tion.   Riviere  v.  Bower,     'Pkge  24 

APOTHECARY. 
See  Evidence,  2S. 

1.  In  an  action  by  payee  of  a  pro- 
missory note,  expretted  to  be  ^  in 
consideration  of  the  payee's  care  and 
medical  attendance  bestowed  on 
the  maker:"  Held,  that  evidence 
was  admissible  to  show  die  consi*^ 
deration  to  have  been  medicines 
furnished  and  services  performed  as 
an  apothecarv ;  and  if  that  was 
proved,  that  the  plaintiff  could  not 
recover  without  bringing  himself 
within  55  G.  3.  c.  1 94t.  s.  21.  Blogg 
V.  Pinhers,  125 

2.  The  statute  of  6  G  4.  c.  133.  «.?•, 
enacting  thai  the  common  seal  of 
the  Society  of  Apothecaries  of  the 
city  o^  London  shall  be  received  as 
sufficient  proof  of  the  authenticitv 
of  tlie  certificate  to  which  such 
seal  is  affixed,  does  not  make  such 
certificate  evidence,  without  proof 
that  the  seal  affixed  is  the  genuine 
seal  of  the  Society.  Chadwick  v. 
Bunning,  306 

3.  A  general  certificate  of  qualifies* 
tion  to  practise,  without  limitation 
as  to  time  or  place,  is  sufficient 
under  the  55  G.  3.  c.  194.  to  enable 
an  apothecary  to  sue  on  a  bill  for 
medicines,  &c,  furnished  to  patients 
in  London,  though  on  the  back  of 
such  certificate  is  indorsed  a  receipt 
for  four  guineas,  proved  to  have 
been  paid  aflcr  the  commencement 
of  the  action ;  which  sueq  the  19th 
section  directs  to  be  paid,  and  the 
receipt  endorsed,  where  persons, 
originally  qualified  by  their  certifi- 
cate to  practise  in  the  country, 
obtain  the  privilege  of  practising  in 
London.     Id.  807 
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ARBITRATION. 

1.  Award  held  good  though  made  by 
an  umpire,  the  arbitrators  having 
no  authority  to  appoint  one,  and 
though  he  examined  the  parties 
separately,  they  having  attended 
him,  and  made  no  objection.  Mai- 
son  Y.  Troxoer,  Page  17 

%  Award  held  sufficient,  though  in 
the  form  of  an  opinion.  Ibid. 


ARREST. 
See  Malicious  Arrest. 

TICE,  20. 


Prac- 


1.  A  sheriiPs  officer  having  a  writ 
against  A,  B,,  tells  him  that  he  has 
a  writ  against  him,  upon  which 
A.  B,  says,  **  Very  well,  I  will 
come  to  you  immediately,"  and 
shortly  afterwards  makes  his  es- 
cape, without  having  been  touched 
by  the  officer :  Held,  that  this  was 
no  arrest.      Russen  v.  LucaSy      26 

2.  A  constable  directed  by  the  de- 
fendant to  take  the  plaintiff  on  a 
charge  of  felony,  told  the  latter, 
'*  You  must  go  with  me,"  upon 
which  the  plaintiff,  without  further, 
compulsion,  attended  the  consta- 
ble :  Held,  that  this  was  a  sufficient 
imprisonment  to  support  an  action, 
and  that  the  plaintiff  failing  in 
proving  the  imprisonment  as  laid, 
might  recover  on  the  count  for  a 
common  assault.    Pocock  ▼.  Moore, 

321 

ASPORTATION. 

Two  prisoners  indicted  for  horse- 
stealing in  county  A*,  were  found 
in  joint  possession  of  two  horses  in 
that  county,  which  they  had  jointly 
taken  at  different  times  and  places 
in  county  B.  •*  Held,  that  evidence 
could  be  given  of  one  only  of  the 
takings  in  county  B.y  each  tak- 


ing being  a  separate  felony,  and 
that  the  prosecutor's  counsel  must 
elect  on  which  to  proceed.  Res  v. 
Smith,  Page  295 

ASSAULT  AND  BATTERY. 
See  Pleading,  2.    Practice,  17* 


ASSAULT  AND  FALSE  IMPRI- 
SONMENT. 

1.  In  an  action  against  a  magistrate 
for  false  imprisonment :  Held,  that 
a  conviction  filed  at  the  quarter 
sessions  was  no  justification  of  the 
defendant,  where  it  appeared  to 
have  been  framed  upon  a  different 
statute  from  that  of  the  commit- 
ment.   Rogers  v.  Jones,  129 

2.  A  constable  directed  by  the  de- 
fendant to  take  the  plaintiff  on  a 
charge  of  felony,  told  the  latter, 
**  You  must  go  with  me,*^  upon 
which  the  plaintiff,  without  furtner 
compulsion, attended  the  constable: 
Held,  that  this  was  a  sufficient  im- 
prisonment to  support  an  action, 
and  that  the  plaintiff  failing  in  prov- 
ing the  imprisonment  as  laid,  might 
recover  on  the  count  for  a  com- 
mon assault.  Pocock  v.  Moore,  S21 

3.  In  trespass  for  false  imprisonment 
against  a  private  individual,  evi- 
dence of  reasonable  suspicion  oi 
plaintiff's  having  been  guilty  of 
felony,  is  admissible  on  the  general 
issue  in  reduction  of  damages. 
Chinn  v.  Morris,  424 


ASSIGNEE. 
See  Bankrupt,  5. 

ASSUMPSIT. 

1.  A.  without  authority  indmses  a 
bill  of  exchange  to  A.  &  B.  who 
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receiTe  the  tmount  ftom  the  ac* 
ceptcNT.  SewMe  that  the  acceptor, 
*  diftcorefuig  the  moiiej  to  have 
heen  paid  on  a  mistake  of  &ct8, 
nar  recofrer  it  either  as  moD^ 
bad  aad  reoeired  by  A*&  B.  to  his 
«K^  er  as  mooe j  paid  hj  hnn  to 
A  s^     £u*     India     CsMJwj    r. 

^  Tbii  f Imatiif nyakid  cgfan  W asf 
bnU  prf  iiiiiii  baM  by  tbe  defend- 
aot  iinuMC  a  cuvenaaa  t9  repsnv  on 
a  pafol  Dcvouair  by  the  defcendm 
li^«i«mbMabialiMie:  HekL  that 
Air  dmmlyit  ttpgit  mfioal  tt>  as- 
:ii|pK  waa  tiaM«r».  on  an  inpfiied  «a- 
m«m2mW»  u^pay  tlbr  D^atntiiF  6rsiicb 


ATTORNEY- 

See  Atto«xjiy*s  Biix»  1»2»3.  BAn,WB. 

PlUVU.B6JU>  COMMUrnCATIOYSy  S. 


1.  The  Diinlege  of  not  being  ex- 
amined to  such  points  as  hare  been 
GOflomuBicated  to  an  ttUorper  while 
engaged  in  his  professional  capa- 
city»  extendi  only  to  those  com- 
munications which  relate  to  a  cause 
or  suit,  existing  at  the  time  of  the 
communication,  or  then  about  to 
be  commenced.  Williamty,  Mundie, 

S4 

2*  The  conduct  of  a  cause  bv  an 
attorney,  in  the  name  of  A.  B^ 
does  not  make  A.  B.  liable  in  tres- 
pass for  acts  done  under  dkji.ja*  in 
such  cause  without  some  evidence 
of  a   retainer.      Crook  v.  Wright^ 

3.  It  is  a  good  defence  to  an  action 
on  an  attorney's  bill,  that  the  costs 
sought  to  be  recovered  were  in- 
curred through  inadvertence  and 
want  of  proper  caution  on  the  part 
of  the  attorney.  Moniriou  y.Jejfftry*^ 

317 


ATTORNEY'S  BILL. 
See  Attornxt,  3. 

1.  In  an  action  on  an  attorney's  bill : 
Held,  that  searching  at  the  judg- 
ment office  to  ascertain  whether 
satis&ction  had  been  entered  on 
the  roll  in  an  action  between  A, 
and  B.;  and  also  whether  issoe 
bad  been  entered  in  such  action; 
also  whether  issue  had  been  dock- 
etted  in  such  action,  were  not 
taxable  items  within  the  2  G.8. 
C.83.S.2S.   Fenton  V.  Cartta, 

I^ge  268 

8L  bi  an  action  on  an  attorney^  bill : 
Hddy  although  the  pUntHFooold 
not  recover  a  particoJar  item,  be- 
canae  "  the  fees,  charns»  and  dis- 
bmncsaentSi"  included  in  it  were 
not  specified  pursuant  to  the  sta- 
tute 2  G.  2.  c.  83s  that  be  ra^t 
neverthrfeas  recover  die  leaidne  rf 
the  bin,  as  to  which  the  provisioM 
of  the  statute  had  been  complied 
with.    JDrev  v.  C^gwdy  280 

3.  **  Attending  A.  and  B^  the  pro- 
posed bail  of  die  defendant,  amd 
examining  them  as  to  their  compe- 
tency to  justify" — «  attending  the 
plaintiff  in  seveni  actions  com- 
menced against  the  defendant,  and 
arranging  with  him  to  take  cog- 
novits therein ;"  are  taxable  items  m 
an  attorney's  bill  within  the  2  G.  2. 
r.23.#.23.    fVaiiT.CoBimsy      284 


AUCTION. 

See  TiTLB,  2.    YjEKDon  Ain)  Pur- 
chaser, 2. 

A  lessee  of  lands  subject  to  a  cove- 
nant against  certain  obnoxious 
trades,  with  a  proviso  for  re-en- 
try, grants  under-leases  €i  houses 
erected  on  the  land,  not  contuning 
a  similar  Covenant  and  proviso: 
Held,  that  a  purchaser  by  auction 
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of  houses  on  the  same  landy  and  of 
the  improved  ground  rents  of  the 
houses  BO  under-lety  might  recover 
back  his  deposit  money,  this  omis- 
sion in  the  under-leases  not  having 
been  mentioned  in  the  conditions 
of  sale.  Waringy.Hoggarty  Page  S9 

AWARD. 
See  Arbitration. 


BAIL  BOND. 

See  Variance,  I. 

BAILEE. 

If  an  attorney  pays  into  his  bankers 
money  of  his  clients,  mixing  it  'with 
his  own,  and  the  bankers  fail,  the 
attorney  is  liable  to  make  good  the 
loss.    Hobinson  v.  Ward^  274 

BAILIFF. 
See  Practice,  20. 

BANK  ACTS. 
See  Bills  of  Exchange,  12. 

BANKER. 
See  Lien,  2.    Order. 

L  Payment  by  bankers  to  one  of 
several  trustees,  of  the  proceeds  of 
stock  sold  out  under  a  joint  power 
of  attorney  from  the  trustees,  does 
not  discharge  the  bankers  as  against 
the  other  trustees^  unless  previ- 
ously authorized  by  them.  Stone 
V.  Mardi,  364- 

2.  Where  bankers,  employed  to  re- 
ceive dividends  in  the  funds,  had  in 
their  own  books  credited  their  em- 


ployers with  the  dividends  as  re- 
ceived, and  had  allowed  them  to 
draw  without  having  any  other 
funds  in  their  hands:  Held,  that 
the  bankers  were  bound  by  the 
entries  so  acted  on,  though  not 
communicated,  and  that  they  could 
not  set  up  as  a  defence,  that  the  en- 
tries  had  been  fraudulently  made 
by  one  of  the  partners,  tiie  money 
never  having  been  received  by  the 
house.  Hume  v.  BoUand^  Page  371 

BANKRUPT. 

See  Declarations,  S.    Parol  Evi- 
dence, S. 

1.  A  commission  issued  at  the  in- 
stance and  request  of  the  bankrupt 
is  good  at  law.  Shaw  v.  Williams^  19 

2.  A  person  carrying  on  business  at 
Warwick  *came  occasionally  to 
London  to  make  purchases  foi:  his 
trade,  and  while  in  London  was 
frequently  at  the  counting-house  of 
C,  with  whom  he  dealt,  and  where 
other  persons  were  in  the  habit  of 
calling  upon  him :  Held,  that  de- 
siring C.  to  deny  him  to  a  creditor, 
whom  he  expected  to  call,  and  con- 
cealing himself  in  C.'s  house  when 
the  creditor  called,  was  an  act  of 
bankruDtcy.   Curteis  v.  Willes,    58 

3*  A  traaer  having  goods  lying  in 
wharf,  deposits  blank  delivery  notes 
with  a  creditor  to  cover  advances 
made,  and  becomes  insolvent.  The 
creditor,  upon  notice  of  Uie  insol- 
vency, fills  up  the  blanks  with  his 
own  name,  and  takes  possession  of 
the  goods  on  the  day  before  the 
trader  commits  an  act  of  bank* 
ruptcy.  In  trovet  by  the  assig-* 
nees  against  the  creditor:  Held, 
that  the  goods  so  taken  possession 
of  were  not  within  the  21  7.  1. 
c.  19.  j.  11.  Held,  also,  that  goods 
lying  in  the  bankrupt's  name  on 
any  part  of  the  day  of  the  bank- 
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ruptcy  were  withiD  the  statute. 
Held,  alsoy  tha.t  goods  of  the  bank- 
rupt lying  in  wharf  in  the  names 
of  his  agents,  and  for  which  he 
had  given  delivery  orders  in  his 
own  name,  were  not  within  die  sta- 
tute, there  being  no  reputed  owner- 
ship. Arbouin  v.  WiUmms,  Page  72 
4*  Where  the  sheriff,  having  paid  over 
the  proceeds  of  goods  taken  under 
a  Ji,  Jk*  against  «/.  A^  was  sued 
in  trover  by  the  assignees  of «/.  A. 
under  a  commission  of  bankrupt, 
and  gave  notice  to  tlie  creditor  to 
defend  the  action,  and  upon  his  re- 
fusal let  judgment  go  by  default, 
and  paid  over  the  value  of  the 
goods  to  the  assignees :  Held,  that 
me  sheriff  was  not  bound  to  de- 
fend the  action,  but  might  recover 
against  the  creditor  the  money  paid 
him,  upon  proving  tHb  validity  of 
the  bankruptcy.  Austen  v.  Word^X  16 

5.  The  assignee  of  a  bankrupt,  lessee 
of  certain  premises,  chosen  on  15th 
November^  182S,  kept  the  bankrupt 
in  the  premises,  carrying  on  the 
business  for  the  benefit  of  the  cre- 
ditors until  April  following,  and 
himself  occasionally  superintended, 
but  on  the  22d  December ^  1823, 
disclaimed  the  lease  by  letter  to  the 
landlord :  Held,  that  the  assignee, 
notwithstanding  such  disclaimer, 
had  elected  to  accept  the  lease  by 
using  the  premises  for  the  benefit 
of  the  creditors.     Clark  v.  Hume, 

207 

6.  Payment  by  weekly  instalments  in 
discharge  of  a  debt  for  goods  sold 
to  the  bankrupt  is  not  a  payment 
**  in  the  usual  and  ordinary  course 
of  trade  and  dealing,"  so  as  to  be 
protected  by  the  19  G.  2.  c.S2.  s.  1. 
BoUon  V.  Jager,  265 

BARON  AND  FEME. 
See  Husband  and  Wipe, 


BAREATRY. 
See  Ship,  2. 

BENEFICIAL  OCCUPATION. 
See  LAMDLoiD  avd  Tknaut,  5. 


BILLS  OF  EXCHANGE  AND 

PROMISSORY  NOTES. 

See  Evidence,  18.36  46.  Insolvent 
Debtors.  Laches,  2-  Lien,  2. 
Limitations,  Statute  op,  1,  2. 
Notice  of  DisHONOURf  1.4^  Prac- 
tice, S.  8.    Usury,  2. 

1.  A  bill  having  been  dated  by  mis- 
take  1822,  instead  of  1823,  the 
agent  of  the  drawer  and  acceptor, 
to  whom  it  had  been  given  to  be 
delivered  to  the  indorsee,  without 
their  knowledge  or  coiisent,  cor- 
rected the  mistake:  Hdd,  that  such 
alteration  did  not  vacate  the  bill. 
Brutt  V.  Picard,  Page  37 

2.  The  plaintifl^,  bankers,  discounted 
for  the  defendants,  bill-brokers,  a 
bill  of  exchange  which  the  latter 
did  not  indorse.  The  signatures  of 
the  drawer  and  acceptor  (the  latter 
of  whom  kept  an  account  with  the 
plaintiffs)  were  forged  :  Held,  that 
the  defendants  were  liable  to  re- 
fund the  money,  and  that  the  fact 
of  their  having  paid  over  the  amount 
to  the  indorsee, for  whom  they  were 
brokers,  would  not  relieve  them 
from  their  liability.  Fufl^Y^  Smiths 

49 

3.  In  an  action  by  payee  of  promifl- 
sory  note,  expressed  to  be  **  in 
consideration  of  the  payee'a  care 
and  medical  attendance  bestowed 
on  the  maker :"  Held,  that  avidemce 
was  admissible  to  show  th^  consi- 
deration to  have  been  medicines 
furnished  and  services  performed 
as  an  c^othecary  ;  and  if  that  was 
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proved,  that  the  plaintiff  could  not 
recover  without  bringing  himself 
within  55  G.  S.  c.  194.  s.  21 .  Blogg 
V.  Pinkers,  Page  125 

4.  The  plaintiff  in  assumpsit  gave  in 
evidence  an  admission  of  the  de- 
fendant, that  he  owed  147/.  on  a 
bill  of  exchange  which  had  been 
returned  dishonoured  :  Held,  that 
such  acknowledgment  was  admis- 
sible, though  no  notice  to  produce 
the  bill  had  been  given-:  Held,  also, 
that  interest  was  not  recoverable 
unless  the  bill  was  produced.  Fryer 
V.  BroxoTiy  145 

5.  Where  two  indorsements  of  the 
same  party  appeared  on  a  bill  of 
exchange,  with  an  intermediate  one 
of  another  person  :  Held,  that  the 
first  indorsement  must  be  presumed 
to  have  been  made  before  the  bill 
became  due,  ib. 

6.  A  letter  directed  **  Mr.  Havnesy 
Bristoly*  containing  notice  of  the 
dishonour  of  a  bill,  was  proved  to 
have  been  put  into  the  post-office : 
Held,  that  this  was  not  sufficient 
proof  of  notice,  the  direction  being 
too  gcner^  to  raise  a  presumption 
that  the  letter  reached  the  parti- 
cular individual  intended.  Walter 
V.  Haynesy  149 

7.  In  an  action  against  the  dratoer  of 
a  bill  of  exchange,  dated  •*  Man- 
chester ;"  Held,  that  it  was  sufficient 
evidence  of  his  having  had  notice 
of  its  dishonour,  to  prove  that  a 
letter,  containing  such  notice,  had 
been  put  into  the  post-office  in  Lon- 
dotty  directed  to  him  "  Manchester" 
Mann  v.  MoorSy  249 

8*  Hie  drawer  of  a  bill  of  exchange 
accepted  generally  (after  the  1  8c 
2  G.  4.  c,  78.),  added  the  words, 
**  Payable  at  Ransom  and  Co.,  bank- 
ers, London"  without  the  know- 
ledge of  the  acceptor,  and  then 
indorsed  it  for  valuable  consider- 
ation, the  bill  being  overdue  and 


the  indorsee  privy  to  the  alteration : 
Held,  that  the  acceptor  was  dis- 
charged.    Macintosh  v.  Haydon^ 

Page  862 

9.  If  a  bill,  payable  at  a  given  time 
after  date,  be  for  a  specified  sum, 
'*  with  lawful  interest  for  the  same," 
interest  shall  be  computed  from  the 
date.    Daman  v.  DibdeHy  381 

10.  An  action  may  be  maintained  on 
a  lost  bill  of  exchange,  if  the  loss 
did  not  happen  till  after  the  bill 
became  due.     Glover  v.  Tbomsony 

408 

See  contray  Dart  ▼.  Hinksy  404.  n. 

and  Hansard  v.  RohinsoUy  404.  n. 

11.  A  bona  fide  holder  of  a  bill  oi  ex- 
change, accepted  payable  to  (blank) 
or  order  may  insert  his  own  name 
as  payee,  and  indorse  the  same, 
and  the  bill  may  be  declared  on  in 
that  form.     Atttoood  v.  Griffiny  425 

12.  A  joint  and  several  promissory 
note,  at  a  shorter  date  than  six 
months,  signed  by  more  than  six 
individuals,  not  appearing  to  be 
made  by  persons  in  partnership  for 
the  purposes  of  banking,  may  be 
good  and  valid  in  law.  Perring  ▼. 
Dunstony  426 

BOND. 

See  Guarantee.    Replevin  Bowd 

In  debt  on  bond  in  the  penalty  of  120^. 
conditioned  for  the  repayment  oi 
the  same  sum  with  lawful  interest : 
Held,  that  interest  was  recoverable 
beyond  the  penalty,  to  the  amount 
of  the  damages  laid  in  the  declar- 
ation.    Francis  v.  fVUsoUy  105 


BRIDGE- 

A  bridge  used  only  on  occasion  oi 
floods,  and  lying  out  of  and  along, 
side  the  road  commonly  used :  Held , 
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a  public  bridge,  and  the  county 
liable  to  repair.  Rex  y.  Inhabitants 
ofDevon^  Page  144 

BROKER. 

See  Frauds,  Statute  of,  2. 
Trover,  2. 

The  plaintilb  purchased  by  the  order 
of  T.  and  Co.,  of  Ryder^  to  whom 
they  were  known  as  brokers,  110 
bales  of  cotton.  The  contract  was 
regularly  entered  in  the  plaintiflTs 
books  as  a  purchase  and  sale  by 
brokers,  and  brokerage  charged  to 
both  parties.  Bought  and  sold  notes 
were  delivered,  not  disclosing  the 
names  of  principals,  but  charging 
brokerage  to  both.  T.  and  Co.  and 
Ryder  were  not  known  to  each 
otner  as  concerned  in  the  dealings. 
The  plaintiffs  paid  Ri/der  for  the 
cottons,  and  handed  them  over  to 
T.  and  Co.,  with  a  bill  of  parcels  in 
their  own  names:  Held,  that  the 
plaintifi  were  principals  in  the  pur- 
chase of  Ryder y  and  sale  to  T.  and 
Co.     KUby  V.  WiUon,  178 

BUBBLE. 

The  defendant  had  been  employed  as 
the  plaintiff's  agent  in  raising  a 
loan  for  establishing  a  colony  on 
the  coast  of  HonduraSy  and  as  such 
had  received  deposits  from  sub- 
scribers, and  had  given  scrip  certi- 
ficates, on  which  it  was  stated  that 
the  loan  .was  for  the  use  of  the 
Poyais  state :  Held,  that  it  was  in- 
cumbent on  the  plaintiff  to  prove 
the  existence  of  such  a  state,  on 
the  ground  that  the  parties  to  a 
mere  bubble  to  deceive  the  public 
could  not  maintain  an  action  against 
each  other.  McGregor  x.Loxvey    57 

CARRIER. 
See  Evidence,  2,  3. 


CERTinCATE. 
See  Apothecart,  2. 

CERTIORARI. 
See  Practice,  19« 

CHARACTER. 
See  Evidence,  40. 

CHECK. 
See  Sale,  4.  Secondary  Evidence,  3. 

COMMISSION. 
See  Bankrupt,  1. 

COMMITMENT. 
See  Conviction. 

CONDITION  PRECEDENT. 
See  Sale,  S. 

CONFESSION. 
See  Evidence,  49. 

CONSEQUENTIAL  DAMAGE. 

The  London  Dock  Act,  39&40  G.  S. 
c.  47.  f.  151.  enacts,  that  no  action 
shall  be  commenced  against  any 
person,  for  any  thing  done  in  pur- 
suance of  that  act,  after  six  calendar 
months  next  afler  the  fact  com- 
mitted. The  London  Dock  Com- 
pany had,  two  years  before  the 
commencement  of  this  action,  un- 
dermined the  wall  of  a  wharf;  in 
one  undivided  third  part  of  which 
the  plaintifiP*s  father  then  had  a 
life-interest,  with  remainder  to  his 
son  in  fee.  In  consequence  of  this 
undermining    the    wall    fell,    but 
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after  the  plaintiff* s  title  accrued  : 
Held,  that  the  son  might  maintain 
this  action,  although  the  wall  was 
undermined  during  the  lifetime  of 
the  father:  Held,  that  the  action 
having  been  broueht  within  six 
months  af^er  the  falling  of  the  wall 
was  sufficient.  GUlon  v*  Bodding- 
ton,  Page  161 

CONSIDERATION. 

See  Immoral  Agreement.  Land- 
lord AND  Tenant,  4.     Sals,  1. 

CONSPIRACY. 

See  Husband  and  Wife,  4.    Wit- 
ness, 8. 

CONSTRUCTION  OF  CON- 
TRACT. 

See  Evidence,  12.    Primage. 
Sale,  2,  3. 

1.  Where  goods  were  sold  under  a 
written  contract  at  so  much  per 
load,  ''  to  be  taken  by  the  dock 
account,  and  paid  for  in  cash, 
allowing  2^  per  cent,  discount, 
within  fourteen  days  from  the 
date;  the  eoods  to  be  taken  on 
board,  and  the  duty  deducted;"  and 
the  duty  was  payable  by  the  buyer : 
Held,  that  the  discount  was  to  be 
calculated  on  the  sum  to  be  re- 
ceived by  the  seller  only,  exclusive 
of  the  duty.  Smithv.Blandyy     260 

2.  The  construction  oi  a  mercantile 
contract  is  matter  for   the  jury. 

Ibid. 

CONVICTION. 

In  an  action  against  a  magistrate  for 
false  imprisonment:  Held,  that  a 
conviction  filed  at  the  quarter 
sessions  was  no  justification  of  the 
defendant,  where  it  appeared  to 
have  been  framed  upon  a  different 
statute  from  that  of  the  commit- 


ment :  Held  also,  that  the  43  G.  3.  c. 
141.  «•  2.  only  applied  to  cases  where 
the  conviction  nad  been  quashed^ 
and  that  the  guilt  of  the  plaintiff 
could  not  be  given  in  evidence 
in  mitigation  of  damages,  where  the 
plaintiff  only  sought  to  recover  the 
amount  of  a  sum  he  had  been  fined, 
and  which  fine  he  had  paid  in  order 
to  be  discharged  from  the  commit- 
ment.   Rogers  v.  Jones^    Page  129 

COPPER  ORE. 

See  Title. 

CORPORATION, 
See  Foreign  Corfobation. 

COSTS. 
See  Malicious  Arrest. 

The  plaintiff  in  ejectment  has  a  right 
to  an  amendment  of  the  record, 
upon  payment  of  the  costs  of  the 
application,  against  a  defendant  who 
refuses  to  give  up  the  possession. 
If  the  defendant  consents  to  give 

<*  up  possession,  the  plaintiff  must 
pay  the  whole  costs,  up  to  the 
time  of  the  application.  Doe  d. 
Lenois  v.  Coles,  380 

COUNSEL. 

See  Practice,  13.  23.    Privileged 
Communications,  2. 

COUNTERMAND. 
See  Order. 

COVERTURE. 
See  Marriage. 

DAMAGES. 

See  Assault  and  False  Imprison- 
ment, 3.  Bond,  1.  Conviction. 
Malicious  Arrest.  Pleading,  1. 
Policy  of  Insurance,  1.  War- 
ranty, 3. 
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DECEIT. 
8ee  VsKDOR  and  Purchaser,  1. 

WlTITESS,  4. 


DECLARATIONS. 
See  Etidxncx,  16.  18,  la  87. 

!•  The  contents  of  a  written  instru- 
ment cannot  be  proved  against  a 
party  by  his  declarations,  unless 
the  non-production  of  it  be  ac- 
counted K>r.   Blaxam  v.  EkUj 

%  Hie  declarations  of  a  holder  of  a 
bill  of  exchange,  made  whilst  the 
bill  b  current,  are  not  admissible 
against  a  subsequent  holder  under 
an  indorsement  made  before  the 
biU  became  due.  Smith  v.  De 
WruUz^  212 

9.  The  declaradona  of  a  banknipt 
made  before  the  bankruptcy  are 
not  admissible  to  prove  the  trad- 
ing in  an  action  by  the  assignees. 
Bromiey  t.  King,  228 


DEED. 
See  EviDENCs,  29. 43. 

>l.  B.  beiDff  insolvent,  conveyed  by 
deed  ail  his  estate  to  trustees  for 
the  benefit  of  his  creditors,  with  a 
proviso,  that  **  if  all  and  every  of 
the  creditors  of  the  said  A.  J9., 
whose  debts  do  amount  to  more 
than  5/.,  shall  refuse  to  execute 
or  otherwise  consent  to  this  deed 
within  six  months  from  the  date 
thereof,  the  said  deed  shall  be  void 
to  all  intents  and  purposes  :'*  Held, 
that  a  lease  vested  in  the  trustees 
could  not  be  defeated,  under  this 
proviso,  without  an  express  refusal 
of  every  creditor  above  5/.  to  ex- 
ecute or  consent.     Holmes  v.  Love, 

138 


DEL  CREDERE  COAiMISSION. 
See  Usury,  2. 

DELIVERY  ORDER. 
See  Frauds,  Statutb  ov,  !• 

DEMAND. 
See  Tender* 

DEMURRER. 
See  Practice,  S. 

DEPOSIT  MONEY. 

See  Auction.     Title,  2.    Vendor 
AND  Purchaser,  2. 

DISCHARGING  JURY. 
See  Jury,  1,  2. 

DISCOUNT. 
See  Contract,  1. 

DISPENSATION  OF  COVENANT. 
See  FoRVEiTURE,  2. 

DISTRESS. 
See  Landlord  and  Tenant,  6. 

DOG  FIGHT. 
See  Wager. 

EJECTMENT. 
See  Costs.   Forveiture,2. 

1.  The  defendant,  mortgagee  of  a 
term,  purchased  the  mortgagor's 
whole  mterest  in  the  premises,  in 
consequence  of  the  lessor's  advice, 
**  to  take  to  the  premises,  and  finish 
the  buildings,"  giTen  after  a  right 
of  re-entry  had  accrued  for  tiie 
non-completion  of  the  buildings: 
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Held,  that  the  lessor  might  main- 
tain an  ejectment  for  the  forfeiture 
against  the  defendant^  the  build- 
ings never  having  been  completed, 
and  a  sufficient  time  having  elapsed 
since  the  purchase  for  the  comple- 
tion. Doe  d.  Sore  v.  Ekins,  Page  29 
2.  The  incumbent  of  a  living  may 
sustain  ejectment  against  parties  in 
possession  of  the  glebe  lands,though 
the  current  year  of  a  tenancy  from 
year  to  year,  created  by  his  prede- 
cessor, is  unexpired.  Doe  d.  Kerby 
V.  CaHer^  237 

ENROLMENT  OF  LEASE. 
See  Evidence,  43. 

ENTRIES. 
See  Evidence,  10. 

EVIDENCE. 

See  Bills  of  Exchange,  7.  Con- 
tract, 2.  Conviction.  Declar- 
ations, 1 — 3.  Frauds,  Statute 
OP,  3.  Fraudulent  Sale.  In- 
terrogatories. Indictment,  2. 
Parol  Evidence.  Policy  of 
Insurance,  1.  Secondary  Evi- 
dence. Ship,  1.  Variance. 
Vendor  AND  Purchaser,  1. 

1.  Where  a  verdict  had  been  found 
subject  to  a  special  case,  and  a  new 
trial  had  been  directed :  Held,  that 
the  special  case,  signed  by  the 
counsel  on  each  side,  was  evidence 
of  the  facts  there  stated.  Van 
Wart  V.  WoUey,  4 

2.  Held  that  the  following  memoran- 
dum, '<  Received  of  Z.  and  Co.  a 
paper  parcel  directed  to  Messrs. 
H.B,  and  Co.,  62.  Lombard  street^ 
value  26(tf.,  which  we  agree  to  de- 
liver to  them  to-morrow,  fire  and 
robbery  excepted,  carriage  paid 
here,**  given  by  a  c^^er^  on  the 

you  u 


receipt  of  goods,  was  admissible  in 
evidence,  without  a  stamp,  as  being 
an  agreement,  the  subiect-matter 
of  which  did  not  exceea  20/.  La^ 
tham  V.  Rutlei/,  Page  13 

3.  A  memorandum  by  a  wharfinger  of 
the  receipt  of  goods  to  be  shipped 
in  a  particular  manner,  may  be 
given  in  evidence  to  show  the 
terms  on  which  they  were  received, 
without  a  stamp,  although  the  value 
of  the  goods  was  above  20(^  ,tha 
wharfage  being  of  a  less  amount. 
Chadwick  v.  Suls^         .  .15 

4-  A  letter,  which  had  been  in  the 
possession  of  the  defendani;,  was 
filed  in  the  Court  of  Chancery  pur- 
suant to  an  order  of  that  court: 
Held,  that  secondary  evidence  of 
it  was  not  admissible,  it  being  in  the 
power  of  either  party  upon  appli- 
cation to  ^at  court  to  produce  it. 
Williams  v.  Munning^f  18 

5.  In  an  action  against  one  of  several 
partners,  the  defendant  cannot,  by 
a  release,  make  his  partner  a  com- 
petent witness  for  him*  Simons  v. 
Smith,  29 

6.  In  an  action  by  executors,  a  paid 
legatee  is  a  competent  witness  to . 

.  increase  the  estate*    Clarice  v  Gau" 
non,  81 

7.  In  an  action  against  the  sheriflf  foF 
negligently  executing  a  writ,  an'as^ 
sistant  of  the  sheriff^  ofiicer,  who 
had  been  employed  by  the  officer 
to  execute  the  writ,  is  a  competent 
witness  for  the  sheriff,  without  a 
release  from  the  of&cer.     Clark  v. 

Lucas,  .  ^^ 

8.  A  notice  to  produce  letters  written 
by  the  plaintiff  to  the  defendant, 
who  was  a  foreigner,  and  had  been 
held  to  bail  upon  coming  to  this 
country  seven  months  previous  to 
the  trial,  was  served  on  the  10th  of 
April,  the  trial  taking  place  on  the 
14th  :  Held,  sufficient  to  let  in  se^ 
condary  evidence  of.  the  contentSf 
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although  the  lettcnrt  were  written 
eighteen  yean  hack,  and  addressed 
to  the  defendant  at  his  residence 
abroad.  Drabble  ▼.  J><mher^  P^  47 

9.  The  defSmdan^  had  been  employed 
as  the  plahitlff's  i^nt  in  raising 
a  loitm  for  establislung  a  colony  on 
the  coast  of  HonduraSf  and  as  such 
had  recaved  deposits  frbm  iub- 
teribersy  and  had  given  scrip  certi- 
,ficateS|  on  which  it  wafe  stated  that 
the  loani^is  ibr  the  u«e  of  the 
Poyvrtt  state :  'Held,  that  it  was  in- 
cumbent on  the  plamtiff  to  prove 
'tlie  existence  of  ^bh  ia  sta^,  on 
the  groniid  that  the  parties  tb  a 
mere  bubble  to  deceive  the  public 
could  not  lidiluiifiiiin'an  action  ttgmnst 
each  other.  M^Oregorr.  Lotoe,  57 

la  fentries  fai  the  laqa^ttt  collector's 
bools,  stating  A.B.  to  be  rated  for 
a  particular  hotise»  ahd  his  ba^- 
ment  of  the  sum  rated,  are  admis- 
sible evidence  to  show  that  A*  d. 
was  i&'die  occupation  of  the  pre- 
mises at  the  thne  tnentloned.  Doe 
d.  Smith  V.  CartwrigfU^  62 

11.  A  copv  of  an  omcifd  paper' con- 
taining tne  number  Of  passengeifs 
on  board  a  vessel,  made  in  pursu- 
ttibe  of  an  act  of  i^Uamenty  by  an 
officer  of  the  customs,  is  admissible 
dWdence  to  show  the  number  and 
description  of  penuAis  that  were  on 
board  the  vessel.  Rkhardson  v. 
Mettith,  66 

12.  bi  an  action  oh  a  policy  of  insur- 
ance on  a  voyage  '*  at  or  from  the 
port  or  ports  of  discharge  and  load- 
mff  in  India,  and  the  East  India 
luandSf**  evidence  adfiitted  to  prove 
that  Uie  MauHtiui  is  considered  in 
mercantUe  contracts  as  an£c»^/m/ta 
island,  filthou^  treaiied  by  geo- 
graphers as  an  AJricari  island.  Ra- 
ZeHion  V.  Mon/hft  75 

IS.  A  fineVas  levied  of  twelve  mes- 
suages ii^  dhekea.  It  was  prbved 
that  'the  cbgnizor  had  more 'ihan 

^8 


twelve  mettUM^  in  CSMi^ii*  Hdd, 
that  pardl  evictence  was  admissible 
to  show  which  tntesuageS'the  cog- 
nizor  intended  to  pass  by  the  fine. 
Doe  ^Bulkdey  y^WiUbrd^  Page  88 

14,  A  witness  who  had  never  seen 
the  defefadant,  but  had  corre- 
sponded with  a  person  of  the  de- 
fendant's name,  living  at  Phfmotdh 
Doekf  where  the  defendant  resided, 
and  iriiere,  according  to  other  evi- 
dence^ therb  was  no  other  person  of 
that  naiiie,  statied  that  tne  hand- 
writing of  certain  letters  was  that 
of  the  person  with  whom  he  had 
onrresponded :  Held,  that  this  evi- 
dence was  sufficient  to  admit  the 
letters  tb  be  renid  agidtlst  the  de- 
fendant.   Harrington  v.  jFVy,      90 

15.  In  an  indictinent  for  perjury  m 
an  ansiwer  |o  a  .1^11  in  jChancery: 
Held,  that  the  recital  in  thejaro^ 
of  the  place  where  the  answer  pur- 
ports to  be  sWom,  is  sufficient  proof 
that,  the  oath  was  administered  at 
theplace named* jBe4PV.S/tfM«sr,  97 

16*  The  declarations  oinrpcheim  amtf 
made  before  action  Drought,  are 
not  admissible  for  the  defendant 
Weib  V.  Smithy  106 

17-  In  an  action  by  payee  of  a  pro- 
missory note,  expressed  to  be  ^  in 
consideration  of  the  payee's  care 
and  medical  attendance  bestowed 
on  the  maker:"  Held,  tiiat  evi- 
dence WM  admissiblcf^'to  shdw  the 
considenition  to  haVe  been  medi- 
cines furnkhed  and  services  per- 
formed as  an  a^othefcary;  and  if 
that  was  prdved,  that  the  plaintiff 
could  not  recovc^r  without  bringing 
himself  Witfiht  55  6;  S.  e:  194. 9. 21. 
Bloj^  V.  Pinkerst  125 

18.  rnie  declaratfoHs  of  a  former 
holder  of  a  bill  of  exchange,  made 
during  his  possessions  tire  ei^ence 
-  against  a^snbsecjticfntitidbrsee.  Po- 
cock  v;  BUlingSf  127 

-^  But  ike  Imra^  30. 
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19.  Id  quealioM  of  pedigree,  dedar^ 
atiODt  tending  to  show  the  person 
making  them  entitled  to  a  remain- 
der upon  failure  of  issue  of  the 
thai  {>osses8or  of  an  estate,  held 
admisaihle  for  the  plaintiff  claiming 
under  .that  person,  if  made  ante 
litem  matam.  Hand-writing  of  an 
ancient  paper  may  be  proved  by 
the  opimon  of  a  witness,  first  com« 
paring  it  with  other  authentic  old 
writings  at  the  time  of  Uie  trial. 
Doe  d.  Tilman  ▼.  Tarver,  Page  141 

9(X  The  plaintiff  in  assumpsit  gave  in 
evidence  an  admission  of  Sue  de- 
fendant, that  .he  owed  147/.  on  a 
h^ll  of  exchange  which  had  been 
JXtumed  dishcmoured :  Held,  that 
such  acknowledgment  was  admis- 
stble,  though  no  notice  to  produce 
thebilliiaabeen  given :  Held,  ako, 
Aat  interest  was  not  .recoverable 
unless  the  bill  waa  produced.  Fryer 
v.  Brawn,  145 

21.  A  letter  directed  **  Mr.  Havnes, 
Bristol^*  containing  notice  of  the 
dishonour  of  a  bUl,  was  proved  to 
have  been  put  into  the. post-office: 
Held,  that  this  was  not  sufficient 
proof  of  notice,  the  direction  being 
too  general  to  raise  a  presumption 
that  the  letter  reached  the  particu- 
lar individual  intended.  Waiter  v. 
Haymest  149 

22.  In  order  to  show  that  defendant 
had  caused  and  procured  a  printed 
libel  to  be  inserted  in  a  newspaper, 
a  reporter  to  a  public  newspaper 
prpved  that  he  had  given  a  written 
statement  to  the  editor  of  the  news- 
paper, the  contents  of  which  had 
been  communicated  bv.  the  defend- 
ant for.  the  purpose, of  such  public- 
ation, and  that  the  newspaper  theft 
produced  was  exactly  the  same, 
with,  the  exception  of  one  or  two 
•alight  alterations,  not  affecting  the 
sense  :.Held»tbat  what  thereporter 
publish^  in  consequence  q{.  what 


passed  wil^  the  defendant, 
oe  considered  as  published  by  tiie 
defendant ;  but  that  the  newspaper 
could  not  be  read  in  evidence) 
without  producing  the  written  ac- 
count delivered  by  the  witness  to 
the  editor.  Adamsy»KfUjffFBgelB7 

2S«  Averment  in  a  dedaration  on.  the 
5S  O.  d.  e.  194.,  that  defendant 
practised  as  an  apothecary  **  wth' 
out  having  obtained  such  certificate 
as  by  tM  said  acjt  is  required:^ 
Hela,  that  the  onus  probandi  that 
the  defendant  had  obtained  his  cer- 
tificate lapr  witli  hiqi  and  not  vrith 
the  plainuft.  J'^e  Apothecaries'  Co. 
v.Bentley,  159 

S^.  An  examined  Copy  of  an  answer 
in  Chancerv,  may  pe  identified  by 
a  witness  who  has  §e&i  the  hand- 
writing of  the  defendant  to  the  ori* 
ginal,  although  tbe.Qriginal  docu- 
ment is  not  produced  at  the  time 
that  he  speaks  tO;  his  belief  of  the 
defendant's  ffignature  to  it.  Part^ 
nail  Y.  Hotoardf    '  169 

25*  SembUf  that  a  minute-book,  in 
which  entries  of  the  proceedings 
at  sessions  are  made,  and  ^ftom 
which  bpok  die  roll  con^uiung  the 
record  of  such  pro^f^dings  is 
subsequently  made  np,  is  npt  it- 
self a  reicord,  so  as  to  be  ad«- 
missible  Jn  evidence  aa  a  Pi^ooi 
of  the  fact  there  stftted.  fiex  v^ 
Bellamy,  171 

26.  In. case  for  a  nuisance,  notice  to 
remove  the  nuisance  left  at  the 
premises  is  evidence  against  a  sub» 
sequent  occupier*  Bai^n  r.  Bens* 
ley,  189 

27«  Conveyance  to  the  defendant*s 
nopainee  supports  an  averment  that 
..^  the  4efi9Mbint  became  the  pur- 
chaser."   teaman  v.  Pripe,       195 

.28.  Regist^ed   ownership  is  primd 
Jade  evidence  pf  liability  for  the 
repaifs  of  a  diip ;  but,  n^  be  re- 
butted by  9hoifing  ithe  c]fed|t  no^ 
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to' have  been  given  to  the  owners. 
Cox  V.  Reid,  Page  199 

29.  A  deed  of  defeasance)  making 
void  an  absolute  bill  of  sale,  upon 
payment  of  a  certain  sum  of  money, 
is  admissible  for  the  defendants  to 
show  the  purposes  of  their  owner- 
ship ;  the  bill  of  sale  being  duly 
entered  on  the  registry,'  without 
mention  of  the  defeasance.         lb, 

50.  The  declarations  of  a  holder  of  a 
bill  of  exchange,  made  whilst  the 
bill  is  current,  are  not  admissible 
-agwnst  a  subsequent  holder  under 
an  indorsement  made  before  the 
bill  'became  due.  Smith  v.  De 
WruUz,  212 

51.  The  institution  of  a  party  to  a 
living,  reciting  the  cession  of  his 
predecessor,  followed  by  induction, 
IS  sufficient  evidence  to  support  an 
ejectment;  though  the  predeces- 
sor is  shewn  to  have  been  in  pos- 
session^  and  n6'  other  evidence  of 
his  cession  is  given.  Doe  d.  Kerby 
v.  Carter^  237 

52.  Where  by  the  cross-examination 
of  the  plaintiff's  witness,  who  had 
proved  a  prim^  Jade  case  for  the 
sale  of  goods,  it  appeared  that  the 
plaintiff  had  said  that  the  goods 
were  sold  under  a  written  contract, 
which  he  produced  to  the  witness : 
Held,  that  the  written  contract 
spoken  of  was  evidence  for  the 

<  plaintiff,  without  calling  the  broker, 
by  whom  it  purported  to  have  been 
made  and  signea.   Smithy.  Blandy^ 

257 
SS.  The  assertion  of  a  party,  in  a  con- 
versation given  in  evidence  against 
him,  of  facts  in  his  ikvour,  is  m- 
dence  for  him  of  those  facts,  ib^ 
54*.  In  an  action  against  the  sheriff 
for  taking  insufficient  sureties  in 
replevin,  if  the  sheriff  has  assigned 
the  replevin  bond  to  the  plaintiff, 
it  is  unnecessary  to  prove  the 
execution  of  the  sureties,  though 


averred  in  the  declaration.  Barnes 
V.  IrtcMx,  Page  264 

S5.  A  retainer  to  commence  a  suit, 
which  suit  is  afterwards  abated  by 
plea  for  non-joinder,  is  sufficient 
evidence  of  a  retainer  to  commence 
another  action  against  the  parties 
named  in  the  plea  in  abatement* 
Crook  V.  Wr^ht,  27S 

36.  In  an  action  against  the  acceptor 
of  a  bill  of  exchange,  whore  de- 
fendant's attomev  had  given  notice 
to  the  plaintiff  to  produce  all 
papers  relating  to  a  bill  descrfiied 
as  the  bill  in  question,  and  said  to 
be  <*  accepted  by  the  defendatd :" 
Held,  that  such  a  notice  was  primd 
Jade  evidence  of  the  defendant's 
acceptance.    Hoit  v.  Squtrtt     282 

37-  To  prove  a  pedigree,  the  declar- 
ations of  the  husband  of  one  of  the 
family  are  admissible,  thouf^  he 
was  not  otherwise  related  to  the 
family.  Doe  d.  Nortkey  v.  JE/inr- 
wy»  297 

38.  in  an  indictment  for  perjury 
committed  on  the  trial  of  a  cause, 
it  is  sufficient  for  the  prosecutor 
to  prove  all  the  evidence  given  by 
the  defendant,  referable  to  the  fact 
on  which  perjury  is  assigned. 
Proof  of  the  evidence  set  out  by  a 
witness  who  speaks  from  memory, 
but  will  not  swear  that  he  has 
given  the  whole  of  the  defendant's 
former  testimony,  but  says  that  he 
has  stated  to  the  best  of  his  recol- 
lection all  that  was  material  to  the 
present  enquiry  and  relating  to  the 
transaction  in  question,  and^  is 
positive  nothing  was  said  qualifying 
the  evidence  proved,  is  sufficient  to 
go  to  the  jury.  Rex  y.  Rotaley^   299 

39.  Proof  that  the  defendant  was 
*<  sworn  and  examined  as  a  wit- 
ness," supports  an  averment  that 
the  defendant  was  sworn  on  the 
Holy  Gospel,  that  being  the  ordi- 
nary mod^  of  swearing,       A.  302 
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40.  In  an  action  of  slander  for  Im- 
•  puting  felony,  with  a   count  for 

maliciously  charging  the  plaintiff 
with  thefl  before  a  justice,  to  which 
the  defendant  pleaded  the  general 
issue,  and  also  pleas  in  justification 
of  the  slander,  averring  that  the 
charge  of  felony  was  true :  Held, 
that  evidence  of  general  good 
character  was  not  admissible  for 
the  plaintiff.  Camwail  v.  Richard- 
soTty  Page  305 

41.  The  statute  6  G.  4.  c.  133.  s.  7. 
enacting  that  the  coromon  seal  of 
of  the  Society  of  Apothecaries  of 
the  city  of  London  shall  be  re- 
ceived as  sufficient  proof  of  the 
authenticity  of  the  certificate  to 
which  such  seal  is  affixed,  does  not 
make  such  certificate  evidence, 
without  proof  that  tlie  seal  affixed 
is  the  genuine  seal  of  the  society. 
Chadvoick  v.  Bunningy  306 

42.  Q^€eref  Whetlftr  the  non-arrival 
of  a  ship  at  her  port  of  destination 
is  evidence  of  her  loss,  where  the 
crew  have  been  heard  of  after  the 
vessel  sailed,  and  after  she  is  said  to 
have  been  lost.  Koster  v*  Innes^  SSS 

43.  The  enrolment  of  a  lease  under 
the  1  &  2  G.  4.  c.  52.  s.  8.,  which 
enacts  that  a  deed  so  enrolled, 
**  shall  be  as  good  and  available  in 
law,  and  of  the  like  force  and 
effect  in  all  respects  as  if  the  same 
had  been  enrolled  in  any  of  His 
Majesty's  courts  of  record  at  fVesi* 
minster^  or  as  if  a*  memorial  of  any 
such  deed  had  been  entered  or 
registered  in  the  office  or  offices 
appointed  for  registering  deeds 
and  other  conveyances  of  lands  and 
tenements  in  the  counties  in  which 
the  same  are  situate,*'  is  not  admis- 
sible as  evidence  of  the  deed,  with- 
out proof  of  the  execution.  Jenkins 
V.  Biddtdphy  339 

44.  Semble,  that  a  letter  demanding 
payment  of  a  debt,  sent  by  the 


plaintiffs  attomc}',  and  received  by 
the  defendant,  is  not  sufficient 
evidence  of  a  demand,  on  the  issue 
of  a  prior  demand  and  refusal 
to  a  plea  of  tender.  Edwards  v. 
Yeates,  Page  360 

45.  In  an  action  for  tithes,  under 
37  //.  8.  c.  12.  (London  tithe  act,) 
evidence  that  the  statute  and  de- 
cree have  been  acted  on  in  the 
different  parishes  in  Loudon  is  ad- 
missible to  prove  that  the  decree 
has  been  enrolled,  no  enrolment 
being  found  in  the  present  records 
of  the  Court  of  Chancery.  Mac- 
dougal  v.  Youngf  392 

46.  It  the  payee  of  a  bill  of  exchange 
delivers  it,  with  his  name  indorsed 
on  it,  to  another,  no  proof  is  re- 
quired of  the  handwriting^  of  the 
indorsement.     Glover  v^  Thomson^ 

40ft 

47.  In   an  action  for  libel,  general 
evidence  that  the  plaintiff  has  been, 
in  the  habit  of  libelling  the  defend* 
ant   is    inadmissible.      Waidey   ▼. 
Johnson^  422 

48.  In  trespass  for  false  imprisonment 
against  a  private  individual,  eviw 
dence  of  reasonable  suspicion  of 
plaintiff's  having  been  guilty  of 
felony,  is  admissible  on  the  general 
issue  in  reduction  of  damages. 
Chinn  v.  Morris^  424 

49.  An  examination  of  a  prisoner 
charged  with  a  felony,  taken  with- 
out tnreat  or  promise,  by  questions- 
put  b^  the  magistrate,  is,  notwkh- 
standmg,  admissible  in  evidence. 
Bex  v.  Ellis,  432 

EXAMINATION. 
See  Evidence,   49.     Parol   Evi-^ 

DENCE,  3. 

EXECUTORS. 

See  Limitations,  Statute  of,  S.. 
Witness,  .2. 
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FACTOR. 
See  Principal  and  AotNt. 

FAL6E  IMPRISONMENT. 
See  Assault  and  Falsi  lMrJu>oir< 

•    MINT. 

FALSE  RETtfRN. 
See  Sheriff. 

FEES. 
See  PRACTieSy  20<r 

FEE  SIMPLE. 
See  TiTLX»  1. 

i^RCIBLE  ENtRt. 
See  Witness,  6. 

FOREIGN  CONSUL. 
See  AcTioK>  h 

l^OREIGN  CORPORATIGrN. 

A  foreign  corporation  may  sue  in  this 
country  by  their  corporate  name* 
llie  pmintifis  sued  by  the  nitine  of 
^The  National  Bank  of  Saint 
Charlei* ;  the  jiame  .  given  by 
charter  of  the  kiog  of  %iir,  was 
•'  The  Baok  of  Saint  Charlei*  s 
ileld  no  yariance,  the  bank  being 
infactanaVonalone.  Tik^Natianal 
Bank  qf  SidtU  Charki  ▼.  De  Ber- 
nalet^     . .  Page  190 

FOREIGN  INTEREST. 
See  UsuRYy  2. 

tORFEITURE- 
SeeLxAss. 

I.  The  defendant,  mortgagee  of  a  terin^ 
purchased  the  mortgagor's  whole 


interest  in  the  premisei  to  CiOi^^ 
quenee  of  the  lessor^s  advice,  *'  t^ 
take  to  the  premltet»  and  finish  thij 
buildihgs,''  eiven  after  a  right  of 
re-entry  haa  acemed  for  the  non-' 
completion  of  Uie  buildings :  Heldy 
that  the  lessor  might  maiiiiain  an 
eiecttn^t  ibr  the  forfeiture  agatast 
the  defendant,  the  buildings  never 
fiating  been  completed^  aind  a  sof- 
iicieht  time  having  -elapsed  since 
the  purchase  for  the  conapletton. 
Doe  d.  Sort  v.  JESbVii,  Pllge  29 
£4  Ejectment  on  a  forfeiture  for 
breach  of  covenant  In  a  lease, 
wherein  die  lessee  covenanted  to 
insure  in  the  joint  names  of  him- 
self and  the  lessor,  and  in  two* 
thirds  of  the  value  of  the  premises 
demised.  The  lessee  had  insured 
in  his  oivn  name  Only,  and,  at  oon- 
tended,  to  a  liess  amount  than  two- 
thirds  of  the  vahie  of  the  preuiies: 
both  parts  of  fte  lease  remained 
In  the  possesnon  of  the  iessor,4uid 
an  sibstmct  only  had  been  deliveved 
by  him  to  the  lessee,  whidi  ccm- 
tained  no  mention  that  the  insur- 
ance was  to  be  In  the  loint  names* 
though  it  stated  that  the  insurance 
tiras  to  be  in  two-thirds  the  value 
of  the  prenuses.  The  lessor  of  the 
plaintiff  had  previously  insured  the 
premises  at  the  same  sum  as  the 
defendant:  Held,  that  the  con- 
duct of  the  lessor  being  such  as  to 
rnduce  a  reilsonslble  and  csiutious 
man  to  conclude  he  was  lioing  all 
that  was  neeesskry  or  riiquired  of 
hiin,  by  ffl^Mog  in  hik  own  name 
and  to  the  amdunt  insured,  he 
could  not  recover  Ibr  a  fiirfcitore, 
thouffh  thei^  was  no  dispensation 
or  release  from  the  ^covenant.  Doe 
d.  KiHgkt  V.  Rwe,  S4S 

FORGERY. 
See  Bills  of  ExcHAMea,  %  , 


FEAUDULEirr  SALE- 

A  sale  to  a  creditor  of  pergonal  pro- 
perty,  by  a  peraon  in  embarrasaed 
circunutancea,  without  any  change 
of  possession,  is  valid,  unless  made 
with  a  fraudulent  intention  to  de- 
feat other  creditors.  The  conti* 
nuance  of  possession  is  not  con- 
clusive evidence  of  fraud.  Eatt- 
nood  V.  Bromt,  Page  SI2 


FRAUDS,  STATUTE  OF. 
See  AasuHFBiT,  S.    Pibjubz,  8. 

1.  A  deliver;  order  for  wine  lying 
in  the  London  docks,  given  by  tbe 
vendor  to  the  vendee,  faeld  not  to 
be  a  sufficient  Oeeegtofiee  of  the 
wine  to  tale  the  case  out  of  the 
Motute  of  fraud*.    BtjibiUi.Bum, 

.       ,  '     ^^ 

2.  Action  for  not  accepUng  fifty 
caaLa  of  tallow  stated  in  £e  de- 
claration to  have  been  bought  of 
ike  plamtiff:  Tbe  boueht  note  put 
in  evidence  by  the  pfsintiff  was, 
"  Bouglu  thisdayfor  account  of  Mr. 
BaQaminLiiUhor7te,ofmi/pnne^)al, 
fifty  casks, ftc.  Signed./.  A £dyner, 
brokert"  Held,  that  this  action 
could  not  be  maintained  in  tbe 
name  of  the  [daintily  there  being 
no  note  in  wridng  to  take  the  case 
out  oi  the  Matute  of  frauds ;  the 
note  produced  statii^  the  tallow  t» 
be  sold  by  the  plaintiff  as  broker, 
and  not  as  averred  in  the  dediara- 
tion,  bylheplaincifffainuelf.  Bav' 
ner  v.  iMihorw,  325 

3.  Actipn  OQ  the  foUoving  undertak- 
ing :  "  J'onntun  v.  FlflOt,  I  hereby 
undertake  to  sign  a  bitil-tHmd  for 
tba  aUwadsr^q^Wt,  ip  itMs  f/sfim. 


EX.  ^S 

nther  on  a  writ  lattued  Into  Snuex 
or  into  MidStMex,  when  tendered 
to  me,  within  one  week  firom  thia 
date.  J.  A,"  It  wsa  averred,  in 
the  declaration  that  a  bail-bond  wo* 
imdered  within  a  week  from  tbe 
date  of  this  undertaking,  and  tjiat 
defendant  was  requested  to  sign 
and  execute  it.  Tlie  evidence  was, 
that  the  defendant  was  applied  to 
to  sign  a  bail-bond  witbvi  Uie  wef  k, 
and  refuoed  ;  but  no  bond  toot  ten' 
dertd  for  his  signature,  until  alder 
the  week  expired :  Hdd,  first,  t)>at 
this  undertating  was  not  an  agree- 
ment within  the  fourth  «ection  of 
the  statute  of  fraud! ;  secondly, 
that  the  plaintiff  had  laile^  in  prov- 
ing that  the  bond  was  tendered  as 
averred  in  the  declaration,  and, 
therefore,  could  not  i^cover.  Jbr- 
miutv.  A^,  VageSiA' 


GAMING  HOC9& 

Keeping  a  public  gaming-hotue  ia 
not  an  iniamous  crime,  so  as  Ai 
render  a  person  convicted  thereof 
incompetent  as  a  witness.  Bei  v. 
Gmnt,  nO' 

GUAKAKTKlg. 

A  bond  conditioned!  to  indemnify 
andsBve  harqiless  the  obligees,  for 
«  sndi  sonu  a*  they,  in  their  bank- 
'     '  sboiita   within    ten' 


o  advance  or  pay  for  or  on  account 
of  their  accepting,'  discoan^Dj^,  &c^ 
any  bill  of  exchange,  ^fft^  &«•> 
■whiclt  A.  B.  sbanld  from'Ume  to 
time  Aaw  upon  or  n>^^  juyiitle- 
&c.  at  thdr  house ;  and  also  oQier 
sums  which  they,  within  the  peiiod' 
aforesaid,  shout^  othenvise  Uy  out, 
pay,  Ac  on  the  credit  <if  the  saitl 
A.  S^  or  on  his  account;  Bnd,^l«ar- 
u  u.  1 
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all  such  wages  and  allowances  for 
advaDCing,  paying,  A-c.  such  bUls, 
&c.  advances,  payments,  engage- 
ments, and  accommodations,  not 
txceeding  the  turn  of  50001.  in  the 
tohole^  together  with  interest  on 
such  advances,  &c. :  Held  to  gua- 
rantee running  accounts,  and  not  to 
be  satisfied  by  the  first  payment  of 
5000^. :  Held  also,  that  such  bond 
ought  to  be  stamped  with  a  9/. 
stamp,  under  55  G.  3.  r.l84^  sche- 
dule, part  1.  tit.  Bond.  Williams 
V.  Rawlinson,  Page  233 

GUARDIAN- 
See  PiLocHBiN  Amy. 


GOGGLES. 
See  Warranty,  1. 

HANDWRITING. 

1.  A  witness  who  had  never  seen  the 
defendant,  but  had  corresponded 
with  a  person  of  the  defendant's 
name,  livine  at  Plymouth  Dock^ 
where  the  defendant  resided,  and 
where,  according  to  other  evidence, 
there  was  no  other  person  of  that 
name,  stated  that  the  handwriting 
of  certain  letters  was  that  of  the 
]1erson  with  whom  he  had  corre- 
sponded :  Held,  that  this  evidence 
was  sufficient  to  admit  the  letters 
to  be  read  against  the  defendant. 
Harrington  v.  Fry^  90 

2.  Handwriting  of  an  ancient  paper 
may  be  proved  by  the  opinion  of  a 
witness,  first  comparing  it  with 
other  authentic  old  writings  at  the 
time  of  the  trial.  Doe  d.  Tilman 
V.  Tarver,  141 

3.  An  examined  copy  of  an  answer 
in  Chancery  may  be  identified  by  a 
witness  who  has  seen  the  hand- 


writing oi^tiie  defendant  to  tli^ 
original,  although  the  original  do^ 
cument  is  not  produced  at  the 
time  that  he  speuis  to  his  belief  of 
the  defendant's  signature  to  it. 
DartnaU  v.  Homard^  Fnge  169 

HIGHWAY. 
See  VarIakcb,  4« 

HORSE. 
See  Warranty,  %  3. 

HOUSE  STEAUNG. 
See  As^oHTAtlOH. 

HUSBAND  AKD  WIFE. 
See  Ik£&KKiAOK< 

1.  SembUt  that  although  by  the  laws 
of  a  foreign  country,  husband  and 
wife,  natives  of  that  country,  and 
resident  there,  may  be  partners  in 
trade,  they  cannot  maintain  a  joint 
action  against  persons  resident 
here,  for  a  balance  due  to  the 
partnership  account*  Coiio  v.  De 
BemaleSf  102 

2.  A  widow  cannot  be  asked  to  dis- 
close conversations  between  her- 
self and  her  late  husband.  Doker 
V.  Hosier,  198 

S.  In  an  indictment  onS  &  4  JV.SrM. 
c.  9.  s.  5.  against  a  married  woman. 
it  is  sufficient,  where  the  husband 
does  not  cohabit  with  her,  to  state 
that  the  lodging  was  let  totketoi/e; 
for  the  statement  may  be  either  ac- 

'  cording  to  the  fact,  or  the  legal 
operation.  Rex  v.  HurreU,  Fnge&S 

4.  Indictment  against  the  wife  of 
JV.  S'  and  others^  for  a  conspiracy 
in  procuring  fV.  S.  to  marry:  Held, 
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that  IV.  S.  was  not  a  competent 
witness  in  support  of  the  prosecu- 
tion :  Held,  that  in  all  cases  where 
husband  and  wife  are  admissible 
witnesses  against  each  other,  they 
are  also  admissible  Jbr  each  other. 
Hex  V.  Serjeant,  Page  352 

ILLEGAL  WAGER. 
See  Wager. 

IMMORAL  AGREEMENT. 
See  Landlord  and  Tenant,  4. 

Tlie  printer  of  an  immoral  and  libel- 
lous work  cannot  maintain  an  action 
for  his  bill  against  the  publisher 
who  employed  him.  Poplett  v. 
Stockdale,  337 

IMMORAL  CONSIDERATION. 
See  Landlord  and  Tenant,  4. 

INCUMBENT. 
See  Ejectment,  2.    Evidence^I. 

INDICTMENT. 

See  Asportation,  9.  Bridge.  Hus< 
band  and  Wii^E,  3.  Practice, 
2.  12.  18,  19.  Variance,  2,  3, 
4.  6.  8. 

1.  An  indictment  for  perjury  commit- 
ted in  the  Insolvent  Debtor's  Court, 
alleged  that  the  defendant  falsely, 
&c.  swore  "  that  his  schedule  pre- 
sented to  that  court  contained  a 
full,  true,  and  perfect  account  of 
all  debts  owing  to  him,  whereat,  in 
truth  and  in  fact,  the  schedule  did 
not  contain  a  full,  true,  and  perfect 
account  of  all  debts  owing  to  him,'* 
without  specifying  any  debts  omit- 
ted: Held,  that  this  indictment 
was  clearly  bad,  and  that  no  trial 


ought  to  be  had  upon  it.     Rex  v. 
Hepper,  Page  210 

2.  In  an  indictment  for  felony,  it  is 
not  necessary  to  prove  affirmatively 
for  the  prosecution  that  such  a 
parish  as  that  laid  in  the  indictment 
exists  in  the  county.  Rex  v. 
Dowling,  Page  433 


INDORSEMENT. 

See  Bills  of  Exchange,  5. 1 1 .  Evi- 
dence, 46. 


INFAMY. 

See  Witness,  7,  8. 

INFANT. 
See  Prochein  Amy. 

INSOLVENT  DEBTORS. 

In  an  action  against  the  acceptor  of  a 
bill  of  exchange,  who  pleaded  his 
discharge  under  the  Insolvent 
Debtors'  Act :  Held,  that  the  de- 
scription in  the  schedule  of  a  bill, 
as  drawn  by  the  defendant  and 
accepted  by  A.  B.  ^who  was  in  fact 
the  arawer  of  the  bill  sued  on,)  and 
held  by  C.  JD.  (an  indorser  on  the 
bill,)  for  the  precise  sum,  and  of 
nearly  the  same  date  as  the  bill 
sued  on,  is  a  sufficient  description 
for  the  discharge  of  the  defendant ; 
the  mis-description  of  the  bill  not 
being  intended,  nor  likely  to  de- 
ceive the  holder.  Nias  v.  Nichol'' 
son,  322 

INSURANCE. 
See  Policy  of  Insurance. 
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interest; 

See  BiLU  ov  Excbano^  4. 

• 

1.  In  debt  on  bond  in  the  penalty  of 
120/.  conditioned  for  the  re^pa^- 
ment  of  the  same  sum,  with  laimil 
interest:  Held,  that  interest  was 
recoverable  beyond  the  penalty*  to 
the  amount  of  the  damages  laid  in 
the  declaration.    Francis  v.  WUson^ 

Page  105 

2.  If  a  bill  payable  at  a  given  time 
after  date  be  for  a  speci6ed  sum, 
^*  with  lawful  interest  for  the 
same,"  interest  shall  be  computed 
from  the  date.    Daman  v.  Dibden^ 

S81 

INTERESTED  WITNESS. 
See  WiTHKSs,  5,  6. 

INTERROGATOBIES. 

Rules  of  court  had  been  obtained  for 
examining  witnesses  on  interrosa- 
tories  by  both  the  plaintiff  and  de* 
fendant,  with  liberty  to  each  to  ex- 
hibit cross  interrogatories ;  and  one 
of  the  rules  ordered,  that  the  in- 
terrogatories* depositions,  &C  so 
taken*  should  be  admitted*  read* 
and  ffiven  in  evidence  at  the  trial 
of  the  cause,  saving  all  Just  ex- 
ceptians.  Sembky  that  the  plaintiff 
is  entitled  to  make  use  of  answers 
to  interrogatories  which  had  been 
exhibited  on  behalf  of  the  defend- 
ant* although  the  plaintiff  had  not 
examined  such  witnesses  on  cross 
interrojeatories :  Held*  that  if  the 
plaintiff  reads  the  answers  to  inter- 
rogatories put  by  the  defendant,  he 
cannot  object  to  the  admisdbility 
of  some  of  the  answers*  because 
they  referred  to  written  documents 
which  were  not  produced.  M^Intyre 
"f.Lojfairdt  90S 


JORAT. 
See  Affidayit,  1, 2. 

JURY. 
See  Pbacticb,  1&  K. 

1.  A  jury  sworp  on  an  iiid|ctinent, 
clearly  bad  in  point  of  law*  may  be 
discharged  by  the  jodgefrom  givir« 
a  verdict.  Rex  v.  JDeaconf ,  Pa^e  27 

2.  A  wager  was  deposited  with  a 
stake4^der  on  the  ev^t  of  a  dog- 
fiffht*  to  be  paid  over  to  the  winni^ 
after  the  event  was  determined. 
The  money  was  not  demanded  of  the 
stake-holder  until  after  the  event 
was  determined.  The  ju^^  dis- 
diarged  the  jury  from  ^ving  any 
verdict.    Egerionv^Funmattf   213 

S.  The  witfadrawiof^  a  Juror  by  <^0Q- 
sent  of  the  parties  is  no  bar  tp  a 
future  suit  on  the  same  cause  of 
action.    Sanderson  v.  Neshr^   402 

LACHES. 

1.  The  governor  and  company  of  the 
bank  ofEndand  having  neglected 
and  delayed  to  pass  a  ^ranant  of 
attorney  for  the  transfer  of  «tQck 
for  an  unreasonable  Hnm^  Bfe  liaUe 
to  answer  in  damages  for  the  loss 
sustained  in  cmisequence  of  an  in- 
termedialeMloftiwfiniis.  SuUon 
T.  Oowmor  imd  Conqna^  ^tke 

Bank  ^Endsmdj  Bi 

2.  Hdd*  that  tte  acceptors  of  b9k  of 

exchsnge*  payable  at  abanlcer^ in 
Xmutoi*  were  not  discharged  frnm 
their  liabiKtyi  akhough  4he  lieMer 
n^lected  to  present  them  for  pay- 
ment at  the  banker's  befbre  they 
fuled*  which  was  several  weeks 
after  the  bills  became  due;  Und 
although  the  acceptoifaat  all  tiiries* 
iq>  to  the  failure  of  the  bankers* 
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had  a  balance  In  tbeir  hands  tuffi* 
dent  to  cover  the  acceptances. 
Turner  v.  Haden^  nge  215 

LANDLORD  AND  TENANT. 

1;  The  incumbent  of  a  Hting  may 
sustain  ejectment  against  parties 
in  possession  of  the  glebe  lands, 
though  the  current  year  of  a  te- 
nancy from  year  to  year,  created 
by  his  predecessor,  i^  unexpired. 
Doe  d.  Kerby  ▼.  Carter,  237 

2i  The  institution  of  a  party  to  a  liv- 
ing, reciting  the  cession  of  his  pre- 
decessor,  followed  by  induction,  is 
sufficient  evidence  to  support  an 
ejectnKent;  though  the  predecessor 
is  shewn  to  have  been  in  posses- 
sion ;  and  no  other  evidence  of  his 
cession  is  given.  Ibid, 

S.  A  tenant  verbally  agreed  **  to  pai/ 
all  taxes  f"*  Held,  that  under  this 
agreement  he  was  bound  to  pay 
the  land-tax,  although  it  was  not 
Bpeci6cal]y  mentionecL  Amfidd  v. 
White,  246 

4.  In  an  action  idt  use  and  occupation 
of  a  lodging  under  a  weekly  te- 
nancy, where  it  did  not  Mpear  that 
the  lodging  was  ori^ally  let  for 
the  purposes  ofprostitution :  Held, 

"  that  the  plaintiff  could  not  recover 
the  weekly  rent,  which  accrued 
after  he  was  fully  informed,  that 
the  defendant  occupied  the  lodg- 
ings for  the  purposes  of  prostitu^ 
tion.  Jemthm  ▼.  Jhrogmiorkm,  251 

5«  A  tenant  of  a  house  from  year  to 
year,  not  under  any  agreement  to 
repair,  may  quit  without  previous 
notice  to  his  landlord,  on  the  pre* 
raises  becoming  unsafe  and  useless 
from  want  of  repairs ;  and  such 
tenant  is  not  liable,  in  an  action  for 
use  and  occupation,  for  any  rent 
after  the  occupation  has  ceased  to 
be  beneficial.  Edwariia  v.  Etkering- 
ton,  968 


6.  Where  the  occupier  under  an 
agreement  for  a  lease  at  a  certain 
rent,  pays  the  rent,  he  becomes 
tenant  from  year  to  year,  on  the 
terms  of  the  agreement,  and  the 
landlord  may  &train.  Mann  v. 
Lavefoy,  F^e  S55 

7.  A  tenant  under  covenant  to  repair, 
cannot  maintain  an  action  on  the 
14  G.  S.  c.  78.  (the  London  build- 
ing act)  against  his  landlord,  for  a 
moiety  of  the  expence  of  rebuild- 
ing a  party-wall,  which,  being  out 
of  repair,  the  tenant  pulled  down 
and  rebuilt  at  the  joint  expence  of 
himself  and  the  occupier  of  the  ad- 
joining house,  to  whom  he  had 
given  the  notice  required  by  the 
statute,  in  his  landlord's  name,  but 
without  his  authority.  Pizey  v. 
Rogerif  857 

LEASE. 

Covenant  in  a  lease  not  to  let,  set, 
assign,  transfer,  set  over,  or  other- 
wise  part  mth  the  premises  thereby 
demised,  or  that  present  indenture 
of  leasee  Held,  that  a  deposit  with 
a  creditor  as  a  security  tor  money 
advanced,  was  not  a  parting  \mth, 
within  the  meaning  nf  the  cove* 
nant.    Doe  d.  Pitt  v.  Lamsmr,    96 


LEGATEE. 
See  Witintts^  8. 

LIBBL. 
See  EvinBtrcB,  2SL  4/0.  Practice,  16. 

1.  tn  an  action  for  a  libel  the-  de- 
fendant has  a  right  to  have  the 
whole  of  the  publication  read,  from 

.  which  the  passages  ,<sbarged  ^e 
extracts.    Cooke  v.  Hughes,      112 
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fL  It  is  not  libellous  fairly  to  coro- 

•  ment  on  a  petition  relating  to  mat- 

-  ters  of  general  interest,  which  has 

'  been  presented  to  parliament,  and 

published*   Dunne  v.  Anderson^ 

Page  287 

3.  Tlie  petitioner  cannot  maintain  an 
action  of  libel  for  sudi  comments 
unless  his  private  character  be  vi- 
lified ;  although  the  publication  of 
the  petition  be  not  shown  to  be  his 
act.     Ibid.  287 

4.  in  libel,  general  evidence  that  the 
plaintiff  has  been  in  the  habit  of 
libelling  the  defendant  is  inadmis- 
sible.     Wakely  v.  Johnsony        422 


LIEN. 

■ 

1.  A  livery  stable  keeper  may,  by  ex- 

Eress  agreement,  have  a  lien  for  the 
eeu  of  horses:  where  the  owner 
of  horses  in  the  possession  of  a 
livery-stable  keeper  who  had  such 
lien,  fraudulently  took  them  out  of 
his  possession;  Held,  that  the 
livery-stable  keeper  might,  without 
force,  retake  the  horses,  and  that 
the  lien  would  revive.  Wallace  v. 
Woodgate^  193 

2.  A  banker  who  has  discounted  bills 
for  a  customer,  or  accepted  bills  for 
his  accommodation,  has,  while  such 
bills  remain  unpaid,  a  lien  on  any 
negotiable  securities  of  that  cus- 
tomer which  may  come  to  his 
hands,  and  may  put  the  same  in 
suit.  And  even  where,  taking  into 
account  the  bills  on  both  sides,  the 
customer  has  a  balance  in  his  fa- 
vour of  a  sum  not  equal  to  the 
amount  of  any  one  ot  them,  this 
surplus  cannot  be  appropriated  to 
any  one  of  the  bills,  m  reduction  of 
the  claim  of  the  banker  suing  any 
of  the  parties  to  the  bill.  BoUand 
v.Bj^gravep  271 


LIMITATIONS,  STATUTE  OF. 

1.  The  statute  of  limitations  is  no  biir 
to  an  action  on  a  promissory  note, 
payable  '*  ixioentif'jhur  months  ajier 
demand^'  if  presented  for  payment 
within  six  years  before  the  action 
commenced.    Thorpe  v.  Booths 

FageSSS 

2.  An  acknowledgement  to  take  a 
case  out  of  the  statute  of  limitations 
may  be  inferred  from  the  conduct 
of  the  party,  without  any  verbal 
promise  or  admission,  llierefore 
when  A.  without  authority  had  in- 
dorsed a  bill  of  exchange  to  A.  and 
B.  who  received  the  amount  from 
the  acceptor,  and  the  acceptor, 
being  sued  by  the  party  to  whom 
the  bills  really  belonged,  gave  no- 
tice to  A.&B.  that,  in  the  event  of  a 
verdict  passing  against  him,  he 
should  be  entitled  to  recover  the 
sum  previously  paid  on  the  bills 
from  the  parties  to  whom  it  was 
paid,  and  A.  &  B.  in  consequence 
advised  particular  proceedings  in 
the  defence,  and  continued  during 
the  whole  course  of  the  action  to 
be  consulted  and  advise  upon  it; 
this  was  held  sufficient  evidence  to 
warrant  the  jury  in  finding  an  ac- 
knowledgment by  A.  of  a  debt  due 
by  him,  so  as  to  enable  the  acceptor 
to  succeed  in  an  action  against  him 

•  for  money  paid,  or  to  prorve  under 
a  commission  of  bankrupt  against 
him,  notwithstanding  the  statute  of 
limitations.  East  India  Company 
V.  Prince^  407 

3.  In  an  action  against  several  execu- 
tors, pleas,  general  issue,  and  sta- 
tute of  limitations:  Held,  that 
neither  a  mere  acknowledgement 
of  the  debt  by  all  the  executors, 

.   nor  an  express  promise  by  one  of 

.  them,  takes  tlie  case  out  of  the  sta- 
tute :  there  must  be  an  express 
promise  by  all.  Ttdhckv.Dunn,  416 
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LODGINGS. 

See  HusBAKD  and  Wife,  3.    Land- 
I.ORD  AND  Tenant,  4*. 


LONDON  BUILDING  ACT. 
See  Landlord  and  Tenant,  7. 

LONDON  TITHE  ACT. 
See  Tithe. 

MALICIOUS  ARREST. 

In  an  action  for  a  malicious  arrest, 
the  plaintiff  cannot  recover  da- 
mages for  the  extra  costs.  Webber 
V.  Nicholas f  Page  419 

MARRIAGE. 

A  marriage  in  Ireland  performed  by 
a  clergyman  of  the  church  of  Eng- 
land in  a  private  house,  held  valid, 
although  no  evidence  was  given 
that  any  license  had  been  granted 
to  the  parties.     Smith  v.  Maxtoell^ 

80 

MARRIAGE  ACT. 

The  retrospective  clause  in  3  G*  4. 
c.  75.  (marriage  act)  is  not  repealed 
by  statute  4  G.  4.  c.  76.  Rose  v. 
Blakemoref  382 

MEMORANDUM. 
See  EviDSNCEy  2,  3. 

MERCANTILE  INSTRUMENT. 
See  Contract,  I,  2.    Primage. 

MINERALS. 
See  Title. 


MISDEMEANOR. 
See  Practice,  15. 

MONEY  PAID,  AND  HAD  AND 
RECEIVED. 

See  Assumpsit,  I. 

NEWSPAPER. 
See  Evidence,  22. 

NEW  TRIAL. 
See  Evidence,  1. 

• 

NOMINAL  DAMAGES. 
See  Policy  of  Insurance,  1. 

NOTICE  OF  DISHONOUR. 

1.  Where  the  drawer  of  a  bill  of  ex- 
change had  no  effects  in  the  hands 
of  the  acceptor  from  the  time  of 
drawing  the  bill,  till  it  became  doe, 
but  the  acceptor  had  received  from 
the  drawer,  prior  to  this  bOl'  on 
which  the  action  was  brought  ac- 
ceptances of  the  drawer,  upon 
which  he  had  raised  money,'  some 
of  which  acceptances  had  been 
returned  dishonoured,  and  others 
were  outstanding :  Held,  that  the 
drawer  was  entitled  to  notice  of 
dishonour  of  the  bill.  Spooner  v. 
Gardiner^  Pftge  84 

2.  A  letter  directed  **  Mr.  Haynes^ 
Bristol,*'  containing  notice  of  the 
dishonour  of  a  bill,  was  proved  to 
have  been  put  into  the  post-office : 
Held,  that  this  was  not  sufficient 
proof  of  notice,  the  direction  b^ing 
too  general  to  raise  a  presumption 
that  the  letter  reached  the  piUti- 
cular  individual  intended*  JV^iUer 
V.  Haynes^  149 

3.  In  an  action  against  the  drffwer  of 
a  bill  of  exchange,  dated  **  Mart'* 


Mi 
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cketier:"  Hdi,  that  it  was  suf- 
6dent  evidence  of  his  having  had 
notice  of  Hs  diflhonour,  to  prove 
that  a  letter  coDtaining  such  notice, 
had  been  put  into  the  post-office  in 
London^  directed  to  him,  **Manches' 
ter.**  Manu  v.  Moartt  Page  2A9 
4.  Where  the  drawer  has  no  reason- 
able expectation  that  the  bill  will 
be  paid  by  the  drawees,  he  is  not 
entitled  to  notice. of  the  dishonor. 
Framce  v.  Lucy^  S41 

NOTICE  OF  SET  OFF. 
See  PLEADiMOf  3. 

NOTICE  OF  TRIAL. 
See  Practice,  15. 

NOTICE  TO  PRODUCE  PAPERS. 

See  EviDKNCE,   %.     Secondary 
CviDENCB,  S.    Practice,  81,  22. 

1.  A  notice  to  produce  lettei^s  written 
hy  the  plaintiff  to  the  defendant, 
who  was  a  foreigner,  and.  bad  been 
held  to  bail  upon  coming  to  this 
country  seven  months  previous  to 
the  tn^l»  wM  served  on  the  10th 
of  Aprii^  the  trial  taUag  plaoe  on 
.  Ae  14th :  Held  sufficient  to  let  in 
secondary  evidence  of  the  con- 
tents, although  the  letters  were 
written  eighteen  years  back,  and 
addressed  to  the  defendant  at  his 
residence  abroad.  DrahUe  v.  Dm- 
wcr,  47 

2.  In  an  action  of  trespass,  notice 
having  been  given  to  the  defend- 
ant to  produce  a  written  paper 
whiidi  had  been  delivered  to  A.  B. 
under  whom  defendant  justified, 
and  under  whofie  directions  he 
acted ;  Held,  that  the  plaintiff  was 

I  not  entitled  to  give  secondary  evi- 
dence of  the  contents.  Evam  v. 
<5wac^  83 


3.  In  an  a<;tloii  «pAMl<fKe  acceptor 
of  a  bill  of  mchaage,  where  de- 
feniaat'a  attorney  hM  ffiven  notice 
to  the  plaintiff  to  produce  all  pa- 
pers relating  to  a  bill  described,  as 
the  bill  in  question«  and  said  to  be 
^<  accepted  dy  the  SMtd  de/emdani  .*** 
Held,  that  such  notice  wmBprimd 
Jade  evidence  of  the  defendant's 
acceptance.    Hob  v.  Squire^ 

Page282 

NUISANCE. 
See  AwciEHT  Lights.  Evidence,  26. 

OATH. 

1.  A  witness  who  declines  swearing 
on  the  New  Testament,  althoum 
he  professes  Christianity,  may  be 
allowed  to  swear  on  the  Old  Tes- 
tament, If  he  considers  that  mode 
binding  on  his  conscience.  Ed- 
mondi  V.  Iplffne^  7? 

2.  Proof  that  the  defendant  was 
**  sworn  and  exan^ed  aa  a  wit^ 
ness,**  supnorts  an  averment,  that 
die  defenoant  was  sworn  on  the 
Holy  Gospel,  that  being  the  ordi- 
nary mooe  of  swearing.  Rexr. 
Roiol^f  308 

ORDER. 

^»  gives  J3.  an  order  on  his  bankers, 
directing  them  "  to  hold  ov«r  from 
his  private  account  400^  to  the  dis- 
posal of  BJ*  The  buikers  accept 
the  order :  Held,  that  such  order 
was  revocable,  and  might  be 
countermanded  before  payment 
made  to  J3.,  or  appropriation  to  his 
credit.     Gibson  v.  Mineif  68 

OUTLAWRY. 

On  a  writ  of  error  to  reverse  an  out- 
lawry, because  the .  defendant  was 
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beyond  sea*,  (if  it  be  any  answer 
that  he  went  tnere  fior  the  purpose 
*  of  avoiding  the  outlawry,)  it  is 
enough  that  iie  went  to  avoid  out- 
lawry in  the  action;  it  need  not 
appear  that  he  went  in  contempla- 
tion of  the  particular  proceedmgs 
irhich  did  actually  terminate  in  the 
outlawry.    Biydn  ▼.  fVagtlqff; 

Page  329 

OWNERSHIP. 

See  Bankbupt,  3*    Evidence,  28. 

Ship,  1. 

PARISH. 
See  Indictment,  2. 

PAROL  EVIDENCE. 

1.  A  fine  was  levied  of  twelve  mes- 
suages in  Chelsea.  It  was  proved 
that  the  cogniaor  had  more  than 
twelve  raessuaees  inChelsea:  Held, 
that  parol  evidence  was  admissible 
to  show  which  messuages  the  cog- 
nizor  intended  to  pass  by  the  fine. 
DoeduBulkdeyy.WU^fdy  88 

2.  An  indictment  for  perjury  in  set- 
ting out  the  record  of  a  conviction 
at  the  Middle$ex  sessions,- stated  an 
adjournment  to  have  been  made  by 
Const,  Esq,y  and  A.  B.  C.  muf  D* and 
Gthersy  their fdUyoos^Sfc^ justices.  An 
examined  copy  of  the  record  of 
conviction,  when  produced,  stated 
the  adjournment  to  have  been  made 
by  Const,  Esjht  ond  £.  F.  G.  and 
otkerSi  SfCyi  Held,  that  this  defect 
might  be  cored  by  parol  evidence 
of  an  adjournment  made  by  the 

S arsons  named  in  the  indictment: 
eld,  that  no  such  evidence  being 
given,  the  vsariance  was  fSUal.  Jtex 
▼•  Bdhmyy  171 

'8. '  Parol  evidence  is  admissible  to 
prove  Blotters  deposed  by  a  party 


on  his  examination  before  commis- 
sions of  bankrupt,  material  to  the 
enquiry,  such  matters  not  being 
contained  in  the  written  examin- 
ation taken  by  the  conmiissioners. 
Rowland  ▼•  AMy,  Page  231 

PARTNERS. 

See  Banker,  1,  2.    Husband  and 
Wife,  1.    Witness,  1. 

A  ipartnership  cannot  acquire  property 
m  goods  obtained  by  the  fraud  of 
one  of  the  partners,  to  which  the 
rest  are  not  privy.  KUby  v.  Wilson^ 

178 

PARTY  WALL. 
See  Landlord  and  Tenant,  7, 

PATENT. 

•Patent  for  a  mode  of  making  a  medi- 
cine by  a  particular  oombmation  of 
three  Jmown  substances ;  the  spe- 
cification not  describing  those  sub* 
stances  by  their  known  names,  but 
pointing;  out  particular  methods  of 
producmg  them.  Held  bad ;  those 
methods  not  being  essential  to  the 
combination,  nor  part  of  the  in- 
vention.   Savory  v.  Price,  I 


PAYMENTS  BY  BANKRUPT, 
See  Banrrupt,  6. 

PEDIGREE. 

See  Evidence,  37. 

In  questions  of  pedigree,  declarations 
tending  to  show  the  persons  making 
them  entitled  to  a  remainder  upon 
failure  of  issue  of  the  then  posses- 
sor of  an  estate ;  held  admissible 
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for  the  plaintiff  claiming  under  that 
person,  if  made  ante  litem  motam. 
Doe  d.  Tilman  v.  Tarver^  Page  141 

PERJURY. 

See  Evidence,  15. 38.  Indictment,!. 
Practice,  12. 19.  Variance,  8. 

1.  A  party  may  be  indicted  for  per- 
jury in  an  i^davit,  which  cannot, 
from  certain  omissions  in  the  Juratf 
be  received  in  the  Court  for  which 
it  18  sworn,  the  perjury  being  held 
complete  at  the  time  of  swearing. 
Rex  V.  ffaUet/t  94- 

2.'  In  an  answer  in  chancery  to  a  bill 
filed  against  the  defendant  for  the 
specific  performance  of  an  agree- 
ment relating  to  the  purchase  of 
land,  the  defendant  had  relied  on 
the  statute  of  frauds  (the  agree- 
ment not  being  in  writing),  and 
had  also  denied  having  entered 
into  any  such  agreement.  Upon 
this  denial  in  his  answer,  the  de- 
fendant was  indicted  for  perjury: 
Held,  that  the  denial  of  an  agree- 
ment which  by  the  statute  of 
frauds  was  not  binding  on  the  par- 
ties, was  immaterial  and  irrelevant, 
and  that  the  defendant  was  entitled 
to  his  acquittal.     Rfx  v.  Dunstan^ 

109 

PETITION  TO  PARLIAiMENT. 
See  Libel,  2,  3» 

PLEA. 
See  Tender. 

PLEA    PUIS    DARREIN    CON- 
TINUANCE. 

A  plea  puis  darrein  continuance  may 
be  put  in  at  nisi  prius  upon  paper. 
Myers  v.  Taylor^  404 


PLEADING. 
See  Indictment,  1.  Sale,  1< 

ANCX. 


Vari- 


1.  Where  the  four  first  counts  of  a 
declaration  were  on  bills  of  ex- 
change, and  there  was  a  demurrer 
and  joinder  to  the  two  first,  and 
general  issue  to  the  rest,  and 
unica  taxatioy  &c. :  Held,  that  the 
plaintiff  having  proved  only  two 
bills,  was  not  obliged  to  place  these 
to  the  counts  demurred  to,  but 
was  entitled  to  nominal  damages 
on  those  counts,  and  to  the  amount 
of  the  bills  on  the  rest  of  the  de- 
claration.    Marshall  Y,  Griffin, 

PsLge^l 

2.  The  declaration  in  trespass  con- 
tained five  counts,  each  charging 
several  assaults.  The  defendant 
pleaded  first  not  guilty ;  secondly, 
that  the  assaults  in  the  di£Eerent 
counts  were  one  and  the  same,  and 
then  justified.     Replication,  de  rii- 

Juria  Sfc.  generally,  and  issue 
thereon:  Held,  that  the  playitiff 
could  not  recover  on  anv  other 
assault  than  the  one  specified  in 
the  plea.  Gale  v.  Dalrymphf  IIB 
S.  Notice  of  set-off  can  only  oe  given 
where  the  general  issue  is  pleaded, 
without  any  other  plea.  Webber 
V.  Venn,  413 

POLICY  OF  INSURANCE. 
See  Abandonment.    Evidsncb,  12. 

1.  Where  a  ship  received  damage  by 
striking  on  a  rock,  which  rendered 
her  unsafe  for  another  voyage,  un- 
less repaired;  and  she  was  twice 
surveyed  and  condemned  by  the 
authorities  of  tlie  place  to  which 
she  was  insured ;  and  the  captain, 
bond  JidCf  sold  her  for  fire-wood, 
but  she  might  have  been  repaired 
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but  for  the  negligence  of  the  re- 
sident agents  ofthe  owners  :  Held, 
that  the  underwriters  are  not  liable 
for  a  total  loss.  The  jury  said, 
''  that  the  ship  has  sustained  a 
partial  loss,  but  to  what  amount 
there  is  no  evidence  :'*  Held,  that 
the  plaintiff  is  entitled  to  a  verdict, 
with  nominal  damages  only-  Tan- 
ner V.  Bennety  Page  182 

2.  The  insurer  of  a  ship  is  not  liable 
for  the  expences  incurred  by  the 
delay  of  the  vessel,  for  the  purpose 
of  recovering  her  cargo,  when 
detained  under  process  of  a  foreign 
country,  if  the  ship  itself  be  not 
detained  by  the  process.  And  the 
circumstances  causing  the  detainer, 
must  be  positively  shown  to  have 
originated  in  the  fraud  of  the 
master,  in  order  to  support  an 
averment  of  loss  by  his  barratry. 
Bradford  v.  Levy^  831 

S.  In  an  action  on  a  policy  of  in- 
surance, where  a  loss  is  to  be  in- 
ferred from  the  want  of  intel- 
ligence, the  plaintiff  must  distinctly 
prove  that  when  the  vessel  left  the 
port  of  outfit,  she  was  bound  upon 
the  voyage  insured.  QtutrCy  Whe- 
ther die  non-arrival  of  a  ship  at 
her  port  of  destination  is  evidence 
of  her  loss,  where  the  crew  have 
been  heard  of  after  the  vessel 
sailed,  and  af^er  she  is  said  to  have 
been  lost     Koster  v.  Innes^       333 

4<.  Where  a  ship  partially  damaged 
has  been  repaired  by  the  owners, 
the  insurers  are  only  liable  to  the 
amount  of  two-thirds  of  the  costs 
of  repairs ;  unless  circumstances  be 
shewn,  to  take  the  case  out  of  the 
ordinary  rule  of  deduction  of  one- 
third  for  the  benefit  to  the  owners 
from  the  repairs.  Poingdestre  v. 
Royal  Exchange^  378 


VOL.  I. 


PRACTICE. 
See  Costs.    Indictment,  1.    Inter 

ROGATORIES.    PLEADING,  3* 

• 

1.  In  indictments  for  misdemeanors 
at  the  instance  of  private  prose-^ 
cutors,  when  both  aefendant  and 
prosecutor  have  brought  down  their 
records,  and  entered  them  with  the 
marshal,  the  defendant's  first,  the 
prosecutor's  lower  in  the  list,  trial 
must  take  place  in  the  order  of 
entry.     Rex  v.  Halse,         Page  20 

2.  A  jury  sworn  on  an  indictment, 
clearly  bad  in  point  of  law,  may 
be  discharged  by  the  judge  from 
giving  a  verdict.  Rex  v.  Deacon^  27 

3.  When  the  four  first  counts  of  a 
declaration  were  on  bills  of  ex- 
change, and  there  was  a  demurrer 
and  joinder  to  the  two  first,  and 
general  issue  to  the  rest,  and  unica 
taxatioy  &c.:  Held,  that  the  plaintiff 
having  proved  only  two  bills,  was 
not  obliged  to  place  these  to  the 
counts  demurred  to,  but  was  en- 
titled to  nomina  damages  on  those 
counts,  and  to  the  amount  of  the 
bins  on  the  rest  of  the  declaration. 
Marshall  v.  Griffin^  4*1 

4.  A  notice  to  produce  letters  written 
by  the  plaintiff  to  the  defendant, 
who  was  a  foreigner,  and  had  been 
held  to  bail  upon  coming  to  this 
country  seven  months  previous  to 
the  trial,  was  served  on  the  1 0th  of 
Aprils  the  trial  taking  place  on  the 
Hth  :  Held,  sufficient  to  let  in 
secondary  evidence  ofthe  contents, 
although  the  letters  were  written 
eighteen  years  back,  and  addressed 
to  the  defendant  at  his  residence 
abroad.     Drabble  v.  Donnevy      47 

5.  In  an  action  against  bankrupts: 
Held,  that  the  solicitor  to  the  as- 
signees, who  had  bee^  served  by 
the  plaintiff  with  a  mbpcena  duces 
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tecum,  was  bound  to  produce  the 
books  of  the  bankrupts,  in  order 
that  entries,  relating  to  the  matters 
in  issue  might  be  read.  Hawkins 
V.  Howardy  Page  64 

6.  A  witness  who  declines  swearing 
•     on  the  New  Testament,  although 

he  professes  Christianity,  may  be 
allowed  to  swear  on  the  Old  Testa- 
ment, if  he  considers  that  mode 
binding  on  his  conscience.  Ed- 
monds V.  RotoCf  77 

7.  A  prisoner,  upon  being  arraigned, 
stated  that  he  was  deaf,  and  when 
the  indictment  was  read  over  to 
him,  apparently  did  not  hear ;  the 
judge  directed  a  juiy  to  be  em- 
panelled to  try  whether  he  stood 
mute  by  the  act  of  God  or  out  of 
malice.     Rex  v.  Haltanf  78 

8.  When  notice  of  intention  to  dis- 
pute the  consideration  of  a  bill  or 
note  has  been  given,  and  the  plain- 
tiffs witnesses  have  been  cross- 
examined  to  that  point,  the  plain- 
tiff must  give  such  evidence  as  he 
has  to  offer  in  proof  of  the  consi- 
deration in  the  first  instance,  and 
will  not  be  allowed  to  do  so  in 
reply.     Spooner  v.  Gardiner,  *    86 

9.  In  an  action  for  a  libel,  the  defend- 
ant has  a  right  to  have  the  whole 
of  the  publication  read,  from  which 
the  passages  charged  are  extracts. 
Cooke  V.  Hughes,  1 1 2 

10.  On  the  trial  of  an  issue  from  the 
Court  of  Chancery,  with  power  to 
the  plaintiff  to  examine  the  defend- 
ant as  a  witness :  Held,  that  as 
matter  of  right,  plaintiff's  counsel 
might  cross-examine  the  defendant, 
although  called  as  his  witness ;  the 
defendant  standing  in  a  situation 
necessarily  adverse.    Clarke  v.  SaJ*- 

f'ry,  1  *26 

11.  A  co-defendant  against  whom 
the  plaintiff  has  given  no  evidence, 
has  no  right  to  an  acquittal  to  be 


made  a  witness,  until  all  the  other 
evidence  for  the  defendants  is 
finished.     Wright  v.  Paulin, 

Page  i2S 

12.  A  judge  at  Nisi  Prius  may  refuse 
to  try  an  indictment  clearly  bad  in 
point  of  law.  An  indictment  for 
perjury,  not  averring  the  matters 
falsely  sworn  to,  to  be  material, 
nor  showing  them  to  be  so,  is 
within  this  authority.  Rex  v.  Tre- 
meame,  147 

13.  On  a  trial  for  a  misdemeanour  in 
K.  B.  a  defendant  is  not  entitled  to 
the  assistance  of  counsel  to  cross- 
examine  witnesses,  when  he  re- 
serves to  himself  the  right  of  ad- 
dressing the  jury ;  but  counsel  may 
argue  for  him  any  point  of  law  that 
arises,  and  suggest  the  questions  to 
be  put  to  the  witness.  Rex  v. 
Parkins,  166 

14.  A  wager  was  deposited  with  a 
stake«holder  on  the  event  of  a  dog- 
fight, to  be  paid  over  to  the  winner 
after  the  event  was  determined. 
The  money  was  not  demanded  of 
the  stakeholder,  until  afler  the 
event  was  determined.  The  judge 
discharged  the  jury  from  giving  any 
verdict.    Eserton  y<  Furzmari,  213 

15.  On  the  trial  of  a  misdemeanour, 
the  prosecutor  cannot  appear  for 
the  purpose  only  of  questioning 
the  proof  of  notice  of  trial.  When 
the  prosecutor  appears,  he  cannot 
call  for  proof  of  notice.  Rex  v. 
Hobbi/,  241 

16.  In  an  action  for  a  libel,  when  the 
general  issue  is  pleaded,  and  also 
special  pleas  in  justification,  the 
plaintiff  may,  in  the  outset,  give  all 
the  evidence  he  intends  to  offer  to 
rebut  such  justification,  or  he  may 
do  so  in  reply  to  evidence  produced  " 
by  the  defendant,  but  he  is  not  en- 
titled to  give  part  of  such  evidence 
in  the  first  instance,  and  to  reserve 
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the  remainder  for  reply  to  the  de- 
fendant's case.  Brcrtvne  v.  Murray^ 
254.     S.  P.  Sylvester  v.  HaU, 

Page  255.  n. 

17.  In  an  action  of  assault  and  bat- 
tery, and  a  plea  of  justification  only, 
and  issue  thereon,  the  defendant's 
counsel  has  a  right  to  begin,  the 
affirmative  of  the  issue  being  on 
him.  The  onus  of  proving  damages 
does  not  give  the  plaintiff's  counsel  a 
right  to  begin.  Bedell  v.  Russell,  293 

18.  Two  prisoners  indicted  for  horse- 
stealing in  county  A.,  were  found 
in  joint  possession  of  two  horses  in 
that  county,  which  they  had  jointly 
taken  at  different  times  and  places 
in  county  B.  c  Held,  that  evidence 
could  be  given  of  one  'only  of  the 
takings  in  county  B.y  each  taking 
being  a  separate  felony ;  and  that 
the  prosecutor's  counsel  must  elect 
on  which  to  proceed.   Rex  v.  Smithy 

295 

19.  A  judge  at  Nisi  Prius  has  no  ju- 
risdiction to  try  an  indictment  for 
perjury  at  common  law  found  at 
the  quarter  sessions,  and  removed 
by  certiorari  into  the  King's  Bench ; 
an  indictment  so  found  being  void. 
Rex  V.  Haynes,  298 

20.  A  sheriff's  officer  employed  by  an 
attorney  to  make  arrests  on  mesne 
process  issued  at  the  suit  of  his 
client,  may  sue  the  attorney  for 
the  fees  usually  allowed  for  such 
arrests  on  the  taxation  of  costs  by 
th6  master,  though  such  fees  ex- 
ceed the  sum  allowed  to  the  sheriff 
and  bailiff  by  the  23  H.  6.  c.  10. 
Tovonshend  v.  Carpenter^  314 

21.  Notice  to  produce  a  letter  relat- 
ing to  the  matters  in  dispute,  served 
on  the  attorney"  of  the  party,  on  the 
evening  next  but  one  before  the 
trial,  held  sufficient  to  let  in  se- 
condary evidence  of  the  contents, 
though  the  party  was  out  of  Eng- 
land,     Bryan  v.  Wagstqff'y  3?7 


22.  In  order  to  let  in  secondary  evi- 
dence of  a  letter,  the  notice  to 
produce  must  specify  the  letter  in- 
tended ;  notice  to  produce  "all  let- 
ters, papers,  and  documents  touch- 
ing or  concerning  the  bill  of  ex- 
change mentioned  in  the  declar- 
ation, and  the  debt  souffht  to  be 
recovered,"  is  too  general. .  France 
V.  Lucy,  Page  341 

23.  If  a  witness  declines  to  answer  a 
question,  no  inference  of  the  truth 
of  the  fact  inquired  into  may  be 
drawn  from  that  circumstance. 
Rose  V.  BlaJcemore,  38S 

24.  In  an  indictment  against  several 
persons,  the  counsel  for  the  prose- 
cution has  a  right,  before  opening 
his  case,  to  the  acoUittal  of  any  de- 
fendant he  intends  to  call  as  a 
witness.     Rex  v.  Rowland,         401 

25.  A  plea  puis  darrein  continuance 
may  be  put  in  at  nisi  prius  upon 
paper.     Myers  v.  Taylor,  404 

26.  Where  the  plaintiff  had  obtained 
a  special  jury,  but  had  neglected 
duly  to  summon  them:  Held,  on 
the  defendant's  objecting  to  pro- 
ceeding in  the  cause,  that  on  the 
appearance  of  some  of  the  special 
jurors  the  plaintiff  was  entitled  to 
pray  a  tales,  and  to  proceed  in  the 
trial.     Snook  v.  Southtvood,       429 

27.  When  the  witnesses  in  a  cause 
are  ordered  out  of  Court,  the  at- 
torney in  the  cause  may  remain, 
and  be  aflerwards  called  as  a  wit- 
ness.    Pomeroy  v.  Baddeley,     430 


PRIMAGE. 

Where  there  is  a  written  agreement 
between  the  master  and  owners  of 
a  ship  ^not  mentioning  primage,  and 
the  owners  have  received  payments 
in  respect  of  primage  from  the 
freighters :  Held,  that  the  master, 
by  usage   of  trade,  is  entitled  to 

I  I  2 


¥» 


INDEX. 


•uch  pajmmU.  CkariOam  ▼.  Coto-       PRIVILEGED  CMOfUNICA- 
wnrtk,  Fige  175  TIONS. 

See  HusBAXD  aku  Wifb,  2. 
PRINCIPAL  AND  AGENT. 

See  Agreemevt    Broker.  Frauds, 
Statute  ow^  2.     Trover,  2. 

1.  The  defendant,  a  linen-draper  in 
YorkMrty  had  in  several  instances 
employed  A,  B.  as  his  agent,  to 
purchase  on  credit  goods  of  the 
plaintiflb,  linen-drapers,  in  London. 
A-  B^  without  the  authority  of  the 
defendant,  orders  goods  in  his  name 
to  be  sent  by  the  usual  conveyance, 
and  intercepts  them  to  his  own  use : 
Held,  that  the  defendant  is  liable 
for  such  goods,  he  havine  by  the 
previous  dealings  authorized  the 
plainti£&  to  treat  A.  B.  as  his 
agent.  Todd  v.  Robinson^  Page  217 

2.  The  defendant,  a  linen-draper  in 
Yorkshire^  had  in  several  instances 
employed  A.  B.  as  his  agent,  to 
purchase  on  credit  goods  of  the 
plaintiffs,  linen-drapers,  in  London. 
A.  B^  without  the  authority  of  the 
defendant,  orders  goods  in  his 
name  to  be  sent  by  the  usual  con- 
veyance, and  intercepts  them  to 
his  own  use:  Held,  that  the  de- 
fendant is  liable  for  such  goods,  he 
having  by  the  previous  dealings 
with  the  plaintiffs,  and  with  other 
persons,  held  out  A.  B.  as  his  ge- 
neral agent  to  purchase  goods. 
Gilman  v.  Robinson^  226 


1.  The  privil^e  of  imiC  being 
mined  to  such  points  as  have  been 
communicated  to  an  attorn^  while 
engaged  in  his  professional  capa- 
city, extends  only  to  those  com- 
munications whidi  relate  to  a  cause 
or  suit,  existing  at  the  time  of  the 
conmiunicatioo,  or  then  about  to 
be  conunenced.  WUUaaurMuMdiey 

2.  The  retainer  of  a  coonsel  ror  a 
cause  is  in  the  nature  of  a  privi- 
leged commonication,  and  cannot 
be  disclosed.  Fode  v.  Hmyme^   165 

3.  In  an  action  by  the  assignees  of  a 
bankrupt,  the  bankrupt  may  aUow 
his  attorney  before  the  banlmiptcy 
to  give  in  evidence  privilesed  com- 
munications, though  offerra  as  proof 
of  the  act  of  banlaiq»tcj.  Merle  v. 
Jlfore,  890 

PROCHEIN  ABIT. 

The  declarations  of  proekeim  m^ 
made  before  action  broaght,  are 
not  admissible  for  the  ddfendant. 
WeU  V.  Smiik^  106 


PROMISSORY  NOTE& 
See  Bills  of  Exchavgx. 


PRINTER. 
See  Immoral  Agreemknt. 


PRISONER. 


PUBUSHER. 
See  Immoral  AoRRRMxaiT. 

RECORD. 
See  Costs  1. 


@e^  Evidence,  49.    Practice,  7. 


Semble^thstt  a  minute-book  in  which 
tries  of  the  proceedings  at  sessions 


IKDKX. 


M^F 


ai^  made,  and  from  whidh  book  the 
i^oll  containing  the  record  of  such 
proceedings  is  sut>Bequently  made 
up,  is  not  itself  a  I'ecord  so  as  to 
be  admissible  in  evidence  as  a  proof 
of  the  fact  there  stated.  Hex  v. 
Bellamy,  Page  171 

RELEASE. 
See  Witness,  1.  S. 

REPLEVIN  BOND. 

In  an  action  against  the  sheriff  for 
taking  insufficient  sureties  in  reple- 
vin, if  the  sheriff  has  assigned  the 
replevin  bond  to  the  plaintiff,  it  is 
unnecessary  to  prove  the  execution 
of  the  sureties,  though  averred  in 
the  declaration.    Barnes  v.  Lucas, 
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REPUTED  OWNERSHIP. 
See  Bankbupt,  S. 

RETAINER. 

See  EviDBKOB,  35.  Pbivili^obd  Com- 
munications, 2. 

REVERSIONARY  INTEREST. 
See  CoNssauKNTiAL  Damages. 

REVOCATION. 
See  Orobb. 


SALE. 
See  Auction.    FraudulAit  Salb. 

1.  The  plaintiff  had  verbally  agreed 
with  «/•  E.  for  the  purchase  of  cer- 
tain houses;  the  defendant,  in 
writincr,  agreed  to  give  the  plain- 
tiff 4(X.  for  his  bargain ;  the  houses 
were  afterwards,  at  plaintiff's  re* 


% 

quest  conveyed  to  tfie  nominee  of 
the  defendant:  Held,  that  the 
transfer  of  the  parol  bargain  was  a 
sufficient  consideration  for  the  pro- 
mise of  the  defendant.  Semble, 
Conveyance  to  the  defendant's  no- 
minee, supports  an  averment  that 
''  the  defendant  became  the  pur- 
chaser."   Seaman  v.  Pricey 

Page  195 

2.  If  a  man  sells  goods  to  be  denVered 
on  a  future  day,  and  neither  has  the 
^oods  at  the  time,  nor  has  entered 
mto  any  contract  to  buy  them,  nor 
has  any  reasonable  expectation  of 
receiving  them  by  consignment^ 
but  means  to  go  mto  the  market 
and  buy  the  goods  which  he  has 
contracted  to  deliver,  he  cannot 
maintain  an  action  for  damages  for 
non-performance  of  the  contract. 
Bryan  v.  Lewis,  586 

3.  In  action  by  vendee,  for  non- 
delivery of  goods.  Held,  that  in 
an  agreement  "  for  the  delivery  of 
goods  on  arrvval,  to  be  delivered 
with  all  convenient  speed,  but  not 
to  exceed  a  given  day,**  the  arrival 
in  time  for  delivery  by  that  day  is 
a  condition  precedent ;  and  if  they 
do  not  so  arrive,  (without  default 
in  vendor)  the  agreement  is  null. 
Alex»yn-y.  Pryor,  406 

4.  If  a  vendee,  under  terms  to  pay' 
for  goods  on  delivery,  obtains  pos- 
session of  them  by  giving  a  check, 
which  is  afterwards  dishonoured, 
he  gains  no  property  in  the  goods, 
if  at  the  time  of  giving  the  check 
he  had  no  reasonable  ground  to  ex- 
pect that  it  would  be  paid.  Hawse 
V.  Croxoe,  414 

5.  In  action  by  vendee  against  vendor 
of  a  lease,  for  the  deposit:  Held, 
that  the  vendor  is  not  bound  to 
produce  his  lessor's  title  without  an 
express  stipulation.  George  v. 
Pritchard,  417 
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SCHEDULE. 
See  isBOLvzsf  Debtors. 

SEAL. 

See  Apothecaries^  2. 

SECONDARY  EVIDENCE. 
SeeEviDBNCBy4.20.  Practice,  21,22. 

1.  A  notice  to  produce  letters  writ- 
ten by  the  plaintiff  to  the  defend- 
ant,* who  was  a  foreigner,  and  had 
been  held  to  bail  upon  coming  to 
this  country  seven  months  pre- 
vious to  the  trial,  was  served  on  the 
10th  of  April,  the  trial  taking  place 
on  the  14th:  Held  sufficient  to  let 
in  secondary  evidence  of  the  con- 
tents, although  the  letters  were 
written  eighteen  years  back,  and 
addressed  to  the  defendant  at  his 
residence  abroad.  Drabble  v.  Don- 
ner.  Page  47 

2.  In  an  action  of  trespass,  notice  hav- 
ing been  given  to  the  defendant  to 

Eroduce  a  written  paper  which  had 
een  delivered  to  A.  B.  under 
whom  defendant  justified,  and  un- 
der whose  directions  he  acted: 
Held,  that  the  plaintiff  was  not  en- 
titled to  give  secondary  evidence  of 
the  contents.  Evans  v.  Svseety     88 

3.  Notice  to  a  defendant  to  produce 
a  check  drawn  by  him  and  paid  by 
his  banker,  is  sufficient  to  entitle  the 
plaintiff  to  give  secondary  evidence 
of  its  contents,  although  the  check 
remains  in  the  banker's  hands.  Par- 
tridge V.  Coates,  156 

SET  OFF. 

See  Pleading,  3. 

SHERIFF. 

See  Bankrupt,  4.     Practice,  20^ 
Replevin. 

Action  against  the  sheriff  for  a  fals 


retnm  to  a  writ  .of  £.  Ja.  The 
sheriff  had  returned  nulla  honUf 
after  satisfying  the  landlord's  claim 
for  rent,  and  king's  taxes:  Held, 
that  afler  the 'plaintiff  had  assented 
to  the  sheriff's  quitting  possession 
of  the  premises,  upon  the  claim  of 
rent  and  taxes  appearing  to  exceed 
the  value  of  the  j^oods  seized,  he 
could  not  maintam  an  action  for  a 
false  return,  although  the  claim  for 
rent  was  altogether  wifounded. 
Stuart  y.  JVhittaker,  Page  310 


SHIP. 

See  Abandonment.   Evidrnce,  28, 
29.42.  Policy  OF  Insurance,  8. 4. 

1.  The  registered  owner  of  a  ship  is 
not  liable  for  repairs,  unless  actu- 
ally done  upon  his  credit.  Legal 
ownership  is  primd  Jade  evidence 
of  liability,  which  may  be  rebutted 
by  proof  of  the  benc£cial  interest 
havmg  been  parted  with,  and  of  the 
legal  owner's  having  ceased  to  in 
terfere  with  the  management  of  the 
ship.     Jennings  v.  Gri^hs,        42 

2.  The  insurer  of  a  ship  is  not  liable 
for  the  expences  incurred  by  the 
delay  of  the  vessel,  for  the  purpose 
of  recovering  her  cargo,  wnen  de- 
tained under  process  of  a  foreign 
country,  if  the  ship  itsdf  be  not  de- 
tained by  the  process.  And  tlie 
circumstances  causing  the  detainer 
must  be  positively  shown  to  have 
originated  in  the  fraud  of  the 
master,  in  order  to  support  an  aver- 
ment of  loss  by  his  barratry.   Brad* 

ford  V.  Levy,  SSI 

SLANDER. 
See  Evidence,  40« 

SPECIAL  CASE- 
See  Evidence,  1. 
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STAMP. 

See  GUARANTKC 

1.  Held,  that  the  foUowiDg  memoran- 
dum, *'  Received  of  L.  and  Co.  a 
paper  parcel,  directed  to  Messrs. 
//.  B.  and  Co.,  62,  Lombard- Street^ 
value  260/.,  which  we  agree  to  de- 
liver to  them  to-morrow,  fire  and 
robbery  excepted;  carriage  paid 
here,"  given  by  a  carrier,  on  the 
receipt  of  gooik,  was  admissible  in 
evidence,  without  a  stamp,  as  being 
an  agreement,  the  subject  matter 
of  which  did  not  exceed  ^XA» 
Latham  v.  Rutley^  ^^S®  ^^ 

2.  A  memorandum  by  a  wharnneer 
of  the  receipt  of  goods  to  be  ship- 
ped in  a  particular  manner,  may  be 
given  in  evidence  to  show  the 
terms  on  which  they  were  received, 
without  a  stamp,  although  the  value 
of  the  goods  was  above  2(V.,  the 
wharfage  being  of  a  less  amount. 
Chadmck  v.  Sills,  15 

STATUTES. 

See  Frauds,  Statute  of.    Limit- 
ations, Statute  of. 

jRu;.2.  St.  I.e.  7.  15.  c.  2.  (Forcible 
Entry),  242 

23  Hen.6.  c.  10.  (Fees  on  Arrests),  SU 
37  Hen.  S.  c.  12.  (London  Tithes),  S92 
Phil.  8f  Mary,  1  &  2.  c.l3. 2  &  3.  c.lO. 
(Examination  of  Prisoners),  232.462. 
21  Jac.  1.  1. 15.  (Forcible  Entry),  242 
c.  19.  s.  11.  (Bankrupt,  re- 
puted Ownership),  73 
15  Car.  2.  c.  2.  s.  2.  (Wood  Stealers), 

129 
5W.8^M.c.\\.    8  &  9  W^.  3.  (Indict- 
ments removed  by  cerftorflri),  22.  n. 
8  &  9  ^.  3.  c.  20.  (Bank  of  England), 

427 
-4ii»,st.2.c.l6.(U8uiy),  123.153.184 
6.  c.  22.  §  9.  (Bank  of  England),  427 
2  Gto.1.  C.23.S.  23.  (Attorney's  Bills), 

262. 280.  284. 


5  Qto.  2.  c.  90.  8.  41.  (Bankrupt's  Ex- 
amination), 233.  n. 

15.  c.  13.  §  5.  (Bank  of  England),  427 

19.  c.  32.  8.  1,  (Bankrupt,  protected 

Payments),  265 

6  Geo.  3.  c  48.  (Stealing  Wood),  133 
14.  c.  78.  (London  Building  Act),  357 
21.  C.60.  8.  12.  (Bank  of  England), 

427 
39  &  4a  c.  47. 8.151.  (l^ndon  Docks), 

161 

43  Geo.  1.   c.  141.  §  2.   (Conviction, 

Magistrate),  129 

53.  C.155. 8.16.  (East  India  Company), 

66 
SS.  c.  184.  (Stamps),  16. 23S 

c.  194.  8.  21.  (Apothecaries), 

125. 159. 307. 
1  &  2  Geo.  4.  c.52. 8.8.  (Crown  Lands), 

339 

c.  78.  (Bill  of  Exchange 

Acceptances),  362 

3.  c.  75.  4.  c.  76.  (Marriage  Acto), 

382 

4.  c.  41.  (Ship  Registry),  202.  n. 
6.  c.  50  J  30.  (Jury),  429 
6.  c.  133.  s.  7.  (Apothecaries),      306 

STOPPAGE  IN  TRANSITU. 

1.  A  wharfinger,  who,  on  receiving 
an  order  from  A.  to  <'  transfer, 
weigh,  and  deliver  or  re-house," 
certain  tallows  to  £.,  with  an  in- 
dorsement by^.  to  '<  tran8fer,wei^h, 
and  deliver**  them  to  the  plaintiffs, 
gives  a  written  acknowledgment  to 
the  plaintiffs,  that  he  holds  the 
tallows  on  their  account,  cannot, 
upon  B.  becoming  insolvent,  set  up 
as  a  defence  for  not  delivering  the 
tallows  to  the  plaintiffs,  A*%  ri^ht 
to  stop  in  transitu,  the  plaintiffs 
having  purchased  h^nAfide  from  B,, 
although  A.  sold  to  B.  at  so  much 
per  cmt.,  and  the  tallows  have  not 
Deen  weighed.   Hawesv.  Watson,  6 

2.  ^mble,  that  an  owner  of  goods 
lying  in  wharf,  who,  upon  sale  of 


^ 
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theniy  gi^es  an  order  on  the  whar- 
finger to  **  transfer,  weigh,  and 
deliver  or  re-house**  them  to  his 
▼endee,  loses  his  right  to  stop  in 
transitu  against  all  who  acquire  a 
^071^  Jide  title  by  purchase  from 
such  vendee.     Hatoes  v.  Watson^ 

Page  6 

SUBPCENA  DUCES  TECUM. 

In  an  action  against  bankrupts :  Held, 
that  the  solicitor  to  the  assignees, 
who  had  been  served  by  the  plaintiff, 
with  a  subpoBna  duces  tecum^  was 
bound  to  produce  the  books  of  the 
bankrupts,  in  order  that  entries  re- 
lating to  the  matters  in  issue  might 
be  r^.    Uaiokins  v.  Howard^    64 


TENANT. 
See  Landlord  and  Tenant. 


rolled,  no  enroliferent  being  found  in 
the  present  records  in  the  Court  of 
Chancery.     Macdougal  v.  Youngs 

Page  392 

TITLE. 
See  Auction. 

1.  In  trover  for  copper  ore  raised  under 
the  plaintiff's  land :  Held,  that  the 
presumption  that  the  right  to  the 
minerals  accompanied  the  fee  sim- 
ple of  the  land  might  be  rebutted 
by  the  absence  of  enjoyment  of  the 
minerals  by  the  plaintiff,  and  the 
user  by  persons  not  the  owners  of 
the  soil.    Rowe  v.  QrenjfH^       396 

2.  In  action  by  vendee  against  vendor 
of  a  lease,  for  the  deposit :  Held, 
that  the  vendor  b  not  bound  to 
produce  his  lessor's  title  without 
an  express  stipulation  to  that 
effect.    George  v.  Pritchard,     417 


TENDER. 
See  Frauds,  Statute  of,  3. 

SembUy  that  a  letter  demanding  pay- 
ment of  a  debt,  sent  by  the  plain- 
tiffs attorney,  and  received  by  the 
defendant,  is  not  sufficient  evidfence 
of  a  demand,  on  the  issue  of  a 
prior  demand  and  a  refusal  to  a 
plea  of  tender.  Semble,  that  the 
demand  should  be  personal,  that 
the  plaintiff  may  have  an  oppor- 
tunity at  the  time,  of  paying  the 
money  demanded.  Edwards  v. 
Yeates,  360 

TITHE. 

In  an  action  for  tithes  under  37  H.  8. 
c.  12.  (London  tithe  act,)  evidence 
that  the  statute  and  decree  have 
been  acted  on  in  the  different  pa- 
rishes in  London  is  admissible  to 
prove  that  the  decree  has  been  en- 


TRESPASS. 

See  Attorneys  2.     Evidence,  48. 
Pleading,  2. 


TRIAL. 
See  Practice,  13.  15.  18.26. 

In  indictments  for  misdemeanours  at 
the  instance  of  private  prosecutors, 
when  both  defendant  and  prose- 
cutor have  brought  down  their 
records,  and  entered  them  with  the 
marshal,  the  defendant's  first,  the 
prosecutor's  lower  in  the  list,  trial 
must  take  place  in  the  order  of 
entry.     Rex  v.  Halse^  20 

TROVER. 
See  Sale,  4. 

1.  Where  goods  lent  on  hire  have 
been  wrongfully  taken  in  execution 
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by  the  sheriff :  Held,  that  the  owner 
cannot  maintain  trover  against  the 
sheriff,  he  not  having  the  right  of 
possession  as  well  as  the  right  of 
property  at  the  time  of  the  safe. 
Patn  V.  fVkiliaker,  Page  99 

2.  A  fiEictor  places  goods  in  the  hands 
of  a  broker,  as  security  for  an  ad- 
vance to  himself,  and  with  directions 
to  sell.  The  goods  are  sold  before 
any  revocation  of  these  directions : 
the  principal  cannot  maintain  trover 
against  the  broker.  Stiemeld  v. 
Holden,  219 


TRUSTEE. 


See  Banker,  1. 


VARIANCE. 

1.  In  an  action  on  a  bail-bond,  the 
condition  set  out  in  the  record  was 
"  to  answer  the  said  plaintiff  in  a 
plea  of  trespass,  and  also  to  a  plea 
to  be  exhibited  against  the  said  de- 
fendant for  60/.  upon  promises.** 
The  bond,  when  produced,  did  not 
contain  the  words  "  upon  promises  ;** 
variance  held  fatal.  Baker  v.  Nero- 
heginy  9S 

2i  An  indictment,  purporting  to  set 
out  the  substance  and  e^ct  of  a 
bill  in  Chancery,  stated  an  agree- 
ment between  the  prosecutor  and 
defendant  respecting  houses.  Upon 
the  bill  being  read,  the  word  house 
was  in  the  singular  number  :  vari- 
ance held  fatal.  Rex  v.  Spencer^  98 

S.  In  an  indictment  for  perjury  in  an 
answer  to  a  bill  in  Chancery,  the 
bill  was  described  as  exhibited 
against  three  persons  only,  A,y  B., 
and  C«  The  bill,  upon  being  pro- 
duced, was  against  fodr,  i4.,  B.^  C, 
and  Z)..'  Held,  that  this  was  no 
variance.    Rex  v.  Pawdly         101 


4.  An  indictment  to  a  nuisance  to  a 
highway,  stated  it  to  be  a  way  foi 
aU  the  liege  subjects,  &c.  to  go, 
&c.  with  their  **  horses,  coaches, 
carts,  and  carriages.**  The  evi- 
dence was,  that  carts  of  a  particular 
description,  and  loaded  in  a  particu- 
lar manner,  could  not  pass  along  this 
highway :  Held,  that  this  was  not 
a  mis-description,  it  not  being  laid 
as  a  highway  for  all  carts,  carnages, 
&c.     Rex  v.  Lyon,  I^e  151 

5.  In  debt  on  the  statute  of  Ann,  to 
recover  penalties  for  usury,  the  de- 
claration averred,  that  '^  the  defend- 
ant afterwards,  to  toit,  on  the  Srd 
of  July,  1824,  did  lend,  &c.  to 
T.  D.,  and  did  forbear  and  give  day 
of  payment  for  the  same  to  the  said 
T.  D.  from  the  lending  and  ad- 
vancing  thereof,  until,  &c.**  The 
money  was  proved  to  have  been 
lent  on  the  5th  of  July.*  Held  that 
this  was  a  fatal  variance ;  that  the 
day,  though  laid  under  sl  videlicet,  is 
material ;  that  in  an  action  for 
usury  it  must  appear,  on  the  fitce 
of  the  record,  that  the  period  of 
forbearance  is  such,  that  the  in- 
terest taken  is  more  than  the  party 
is  by  law  allowed  to  receive.  Par- 
tridge V.  Coates,  IBS 

6.  An  indictment  for  perjury  in  set- 
ting out  the  record  of  a  conviction 
at  the  Middlesex  Sessions,  stated 
an  adjournment  to  have  been  made 
by  —  Const,  Esq,,  and  A.  B.  C  ^ 
D.  and  others,  their  fdUms,  tfc. 
justices.      An  examined    copy  of 

the  record  of  conviction,  when  pro- 
duced, stated  the  adjournment  to 
have  been  made  by  —  Const,  Esq., 
and  jS.  F.  G.  and  otherSf  &c.: 
Held,  that  this  defect  might  be 
cured  by  parol  evidence  of  an  ad- 
journment made  by  the  persons 
named  in  the  indictment:  Held, 
that  no  such  evidence  being  given, 
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the  variance  was  fatal.  Rex  y.  Bel- 
lamy, Page  171 
?•  A  foreign  corporation  may  sue  in 
this  country  by  their  corporate 
name.  The  plaintiffs  sued  by  the 
name  of  "  The  National  Bank  of 
Saint  Charles"  The  name  ^iven 
by.  charter  of  the  king  of  Spain^ 
was  «  The  Bank  of  Saint  Charles  :" 
Held  no  variance,  the  bank  being  in 
fact  a  national  one.  The  National 
Bank  of  Saint  Charles  v.  De  Ber- 
nales,  190 

8.  On  an  indictment  for  perjury,  al- 
leged to  have  been  committed  by 
the  defendant  as  a  witness  in  a 
civil  action,  it  appeared  that  the 
evidence  given  on  that  trial  by  the 
defendant,  contained  all  the  matter 
charged  as  perjury,  but  other  state- 
ments, not  varying  the  sense,  inter- 
vened between  the  matters  set  out : 
Held  to  be  no  variance,  although 
in  the  indictment  the  evidence 
appeared  to  have  been  given  con- 
tinuously.    Bex  v«  Solomon^      252 

9.  In  an  action  against  the  sheriff  on 
the  8  AnUf  c.  14.,  for  taking  goods 
off  the  premises  without  paying 
rent,  the  declaration  stated,  that 
the  sheriff  "  bi/  virtue  q/l  and  under 
pretence  of  a  certain  xorit  of  our 
said  Lord  the  Kingy  before  the  kins 
himself  before  that  time  suedjbrthy 
Sfc.  took  the  goodsy  &c"  The  writ 
under  which  the  goods  were  seized 
issued  from  the  Common  Pleas: 
Held,  a  fatal  variance.  Sheldon  v. 
WhiHaker,  266 

10.  In  case  against  the  sheriff  for  an 
escape,  the  declaration  stated  that 
the  plaintiflb  sued  out  an  attach- 
ment of  privilege,  "  by  which  said 
writ  our  Lord  the  King  commanded 
the  defendants,  &c.  to  attach  A,  B, 
&c.,  to  answer  the  said  plaintiff  of 
a  plea  of  trespass  on  the  case,  to 
the  damage  of  the  said  plaintiffs^  of 


thirty  pounds^**  &c.    The  writ  pro- 
duced did  not  contain  the  words 
"  to  the  damage"  &c, :     Held,  no 
variance.     Cousins  v.  Brawny 

F^Lge  291 

VENDOR  AND  PURCHASER. 
See  Title,  2. 

1.  In  case  against  the  vendor  of  a 
public-house,  for  fraudulent  mis- 
representations of  the  business  of 
the  house,  evidence  of  the  actual 
value  of  the  premises  is  admissible 
in  reduction  of  damages,  but  not 
as  a  bar  to  the  action.  Pearson 
V.  Wheeler,  303 

2.  In  an  action  by  the  vendee,  on  an 
agreement  for  the  purchase  of  a 
public-house,  with  mdtual  stipula- 
tions, and  liquidated  damages  for 
non-pei-formance  :  Held,  both  par- 
ties having  made  default  under  the 
agreement,  that  the  plaintiff  was 
entitled  to  recover  nis  deposit. 
Clarke  v.  King,  394 

VERDICT. 
See  Policy  of  Insurance,  1. 

USE  AND  OCCUPATION. 

See  Landlord  and  Tenant,  4,  5. 


USAGE  OF  TRADE. 
See  Primage. 

USURY. 
See  Variance,  5. 

1.  A  promise  to  pay  the  principal 
originally  lent  on  an  usurious  agree- 
ment, is  invalid,  unless  all  payments 
beyond  legal  interest  are  repaid  or 
deducted.  Wicks  v.  Gogerley,     123 
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2.  Merchants  in  London  agree  with 
the  defendants,  British  merchants 
residing  at  Gibraltar,  to  consign 
goods  to  them  for  sale  upon  a  del 
credere  commission  ;  that  the  Lon- 
don correspondents  of  the  defend- 
ants, on  the  consignment  of  the 
goods  to  the  order  of  the  defend- 
ants, shall  on  their  account  accept 
bills  at  ninety  days,  drawn  by  the 
consignors,  for  two  thirds  of  the 
invoice  price ;  that  the  defendants 
shall  charge  the  amount  of  the 
bills  in  Gibraltar  currency,  with 
the  exchange,  and  6  per  cent,  inte- 
rest from  the  dates  ;  the  consignors 
to  be  allowed  6  per  cent,  interest 
on  balances  in  tne  hands  of  the 
defendants,  that  being  legal  in- 
terest at  Gibraltar f  and  the  usual 
mode  of  remitting  from  Gibraltar 
being  by  bills  on  London  at  ninety 
days:  Held,  that  such  agreement 
is  not  usurious.  Harvey  v.  Arch- 
hoUy  Page  184 


afterwards  great  part  of  them  died. 
There  was  nothing  to  connect  the 
disease  of  which  tliey  died  with 
their  previous  condition;  but  it 
was  in  the  opinion  of  farmers  and 
breeders  an  hereditanr  disease, 
called  the  goggles,  ancf  incapable 
of  discovery  until  its  fatal  appear- 
ance :  Held,  that  this  disease  was 
an  unsoundness  existing  at  the  time 
of  the  sale,  the  jury  being  of 
opinion,  that  '<  it  existed  in  the 
constitution  of  the  sheep  at  that 
time."   Joliffy.Bendell,   Page  136 

2.  A  nerved  horse  is  unsound.  Best 
V.  Osborne,  290 

3.  In  assumpsit  for  the  breach  of 
warranty  of  soundness  of  a  horse, 
the  defendant  having  refused  to 
take  back  the  horse,  the  plaintiff 
is  entitled  to  recover  for  the  keep, 
for  such  time  only  as  would  be 
required  to  sell  the  horse  to  the 
best  advantage.  M^Kenzie  v. 
Hancockf  436 


WAGER. 

A  wager  was  deposited  with  a  stake- 
holder on  the  event  of  a  dog-fight, 
to  be  paid  over  to  the  winner  after 
the  event  was  determined.  The 
money  was  not  demanded  of  the 
stake-holder  until  after  the  event 
was  determined.  The  judge  dis- 
charged the  jury  from  giving  any 
verdict*    Egerton  v.  Furzman,  213 


WARRANT  OF  ATTORNEY. 
See  Laches,  1« 

WARRANTY. 

1.  Certain  sheep,  apparently  healthy 
and  sound  in  every  respect,  were 
sold,  warranted  sound.  Two  months 


WHARHNGER. 

See  Evidence,  3.    Stoppage  ik 
Transitu,  1, 2. 

In  order  to  discharge  a  wharfinger 
from  his  responsibility  for  goods 
left  with  him,  to  be  sent  coastwise, 
a  deliverv  to  the  mate  or  some  other 
officer  of  the  ship  by  which  they  are 
to  be  conveyed,  is  necessary.  Leigh 
V.  Smithy  224 

WIDOW. 

A  widow  cannot  be  asked  to  disclose 
conversations  between  herself  and 
her  late  husband.  Doker  v  HasUr^ 

198 

WIFE. 

See  Husband  and  Wife. 
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WINDOWS. 

Where  the  owner  of  a  house  divided 
it  into  two  tenements^  and  let  one  of 
them:  Held,  that  the  lessee  was 
liable  to  an  action  on  the  case  for 
obstructing  windows  existing  in  the 
landlord's  liouse  at  the  time  of  the 
demise,  though  of  recent  con- 
structiouy  and  though  no  stipu* 
lation  was  made  against  the  ob- 
struction. Rivierey.  Bowery  Page  24 

WITHDRAWING  A  JUROR. 
See  Jury,  3. 

WITNESS. 

See  Husband  and  Wife,  2.  4. 
Practice,  6.  10.  23.  27. 

1.  In  an  action  against  one  of  several 
partners,  the  defendant  cannot,  by 
a  release,  make  his  partner  a  com- 
petent witness  for  him.  Simons  v. 
Smith,  29 

2.  In  an  action  by  executors,  a  paid 
legatee  is  ^  competent  witness  to 
increase  the  estate.  Clarke  v.  Gan- 
non, 31 

3.  In  an  action  against  the  sheriff  for 
negligently  executing  a  writ,  an 
assistant  of  the  sheriff's  officer,  who 
had  been  employed  by  the  officer 
to  execute  the  writ,  is  a  competent 
witness  for  the  sheriff,  without  a 
release  from  the  officer.  Clark  v. 
Lucas,  32 

4.  In  an  action  of  deceit,  an  insolv- 
ent to  whom  the  plaintiff  has  fur» 
nished  goods  on  the  representation 
of  the  defendant,  is  a  competent 


witness  to  Drove  that  the  defendant 
representea  him  as  a  person  fit  to 
be  trusted.  Brant  v.  Robinson, 

Page  48 

5.  A  witness  on  the  voir  dire  stated 
that  the  lessor  of  the  plaintiff  had 
formerly  assigned  to  him  the  pre- 
mises in  question  for  a  temporary 
purpose,  that  he  had  given  up  the 
deed  to  lessor  of  the  plaintiff  and 
had  never  had  any  possession  of  the 
premises:  Held,  that  the  witness 
was  incompetent  by  reason  of  in- 
terest. Doc  d.  Scales  v.  Bra^g,    S7 

6.  On  an  indictment  for  a  forcible 
entr}'  and  detainer  under  the  sta- 
tutes of  R.  2.  and  Jac.  1.,  the  party 
grieved  is  not  a  competent  witness. 
Rex  V.  Beavan,  24-2 

7.  Keeping  a  public  gaming  house  is 
not  an  infamous  crime,  so  as  to 
render  a  person  convicted  thereof 
incompetent  as  a  witness.  Rex  v. 
Grant,  270 

8.  A  judgment  for  conspiracy  to 
bribe  a  person  (summoned  as  a  wit- 
ness on  an  information  against  the 
revenue  laws)  not  to  appear  before 
the  justices  of  the  peace,  renders 
the  person  convicted  incompetent 
as  a  witness.  Bushel  and  others  v. 
Barrett,  j.^^ 


WORK  AND  LABOUR. 
See  Action,  1. 

WRIT  OF  ERROR. 
See  Outlawry. 


*    THE    END. 
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